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DECI SI ON AND ORDER

In the aftermath of the tw n nethane gas expl osions of March
9, 11, 1976 that took the lives of 23 miners and 3 mine
i nspectors at the Scotia Mne in Overfork, Letcher County,
Kent ucky, the Secretary of the Interior cited Scotia Coal
Conpany, a wholly owned subsidiary of Blue D anond Coal Conpany,
Knoxvill e, Tennessee for 71 violations of the Federal Coal M ne
Heal th and Safety Act of 1969. (FOOINOTE 1) Two years later, civil
penal ties were assessed in the amount of $266, 404.

The 43 | ess serious violations were settled in Decenber 1980
for $33,400, subject to approval of the trial judge. By order of
February 25, 1981, the trial judge, with the



~90
consent of the parties, increased the settlenment anmount to
$36, 400 and di sm ssed these 43 charges.

The 28 captioned revi ew penalty proceedi ngs cover the 15
conditions and practices believed by the Secretary to have
contributed directly to the I ethal accumul ati on of nethane gas
and the ignition that caused the first explosion, (FOOTNOTE 2) plus one
conbusti bl e and 12 electrical violations uncovered during the
course of the departnental investigation that were believed to be
i ndi cative of a pervasive indifference to safe nmning practices.

These 28 unwarrantable failure to conply violations were
initially assessed at $230,500. On Thursday, Novenber 12, 1981
the parties entered into a settlenment agreenent under which
Scotia offered to pay the |unp sum of $200,000, or 87% of the
anmount initially assessed, which sumwas allocated by the
Secretary in accordance with his evaluation of the "individua
meani ng and col | ective significance of the violations" for the
1976 di saster.
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The sumoffered in settlenment will be the |largest ever paid by a
m ne operator for civil penalties assessed as the result of a
single coal mne disaster. (FOOINOT 3)

Except as other indicated, ny evaluation and all ocation of
the $200, 000 accords with that recomended by the Secretary. (FOOTNOT 4)

I fully concur in the Secretary's overall evaluation of the
gravity of these violations, nanely, that "Wen viewed in the
[ight of the underlying mne practices and the events of March 9,
1976 . . . the violations, individually and collectively are
seen as extrenely grave, occuring through cul pabl e negligence,

t he products of reckl ess managenent attitudes and a met hod of
operation which denmonstrated indifference to federal safety
st andar ds. " ( FOOTNOT 5)
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l.

A

For the 15 contributory violations, which include the six
vi ol ati ons covered by the pending crimnal indictment,( FOOTNOT 6) the
Secretary assessed the nmaxi num statutory anount of $10, 000 each,
finding that "The viol ati ons cannot be viewed in isolation, but
must be considered within the context of m ne nmanagenent's
attitude, which condoned and even fostered the sinultaneous
exi stence of so many serious, related violations. The deadly
i nteraction of these violations produced the tragic results.™
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t hat :

concur

The ultimate illustration of the destructive

rei nforcement of related violations occurred in the
expl osion area of 2 Southeast Main. To begin with,
Scotia failed to conply with its approved Ventil ation
Pl an when starting the 2 Left Section off 2 Southeast
Main. Ventilation in the area was questionable, at
best, and had not received MESA approval, although
Scotia knew that such approval was required. (The
proposal, had it been submtted, would not have been
approved.) Production in 2 Left Section should have
proceeded only after positive, permanent ventil ation
controls had been installed. By using a nakeshift
tenmporary curtain before it conpleted construction of
overcasts, Scotia ignored prudent ventilation nethods,
as well as federal standards, for the sake of a
short-term production gain -- a gain as it turned out,
achieved at a terrible price.

Even assuming (as Scotia clains) a check curtain was
hung at the intersection of 2 Left Section with 2

Sout heast Main, the lack of permanent ventil ation
controls at that point created the potential for a
dangerous short-circuit of intake air and a ventilation
"dead end' at the inby end of 2 Southeast Main. |If the
check curtain was installed, it was reportedly

mai ntai ned i n such a haphazard nmanner as to provide
little, if any, ventilation control, thus enhancing the
potential for a short-circuit of air. Then, the night
bef ore the expl osion occurred, plastic curtains were
hung in the Nos. 4 and 5 entries (the intake

ai rcourses) of 2 Southeast Main inby the 2 Left

Section, thus aggravating the risk of nethane

accumul ation in the area.

Anot her violation of Scotia's Ventilation Plan, together

wi th another ventilation dead end was found at the inby end of

Nor t heast

Main. The Secretary assessed maxi num penalties for

these violations as well as for a violation which charged that on
March 1, 1976, Scotia knowi ngly submitted to MESA a

inthis finding and in the Secretary's further finding
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m ne map whi ch conceal ed those conditions and conmpounded the
hazards created by the violations of Scotia's Ventilation Plan
VWhen considered in the context of Scotia's pattern of violations,
I find this action fully warranted.

B

To its hazardous ventilation practices, the Secretary found
Scotia added a reckless indifference to its obligation to inspect
and exanmi ne idle or dead end areas for explosive accumul ations of
nmet hane gas. Another violation maxi mally assessed charged t hat
on the norning of March 9, 1976, the dead end area of 2 Sout heast
Mai n, an area whi ch had been idle since February 9, 1976, was not
exam ned for a deadly nethane accumnul ation prior to the tinme two
mners were ordered to haul a |load of steel rails into the area
using two | oconotives with electrical connections capabl e of
causi ng an incendi ve spark. (FOOTNOT 7) The Secretary's eval uation
which | concur, states:

Scotia's failure to exam ne 2 Sout heast Main inby 2
Left Section on March 9, 1976, is particularly glaring
si nce managenment knew that the entire 2 Sout heast Main,
including 2 Left Section, was being ventilated in
violation of Scotia's approved Ventilation Plan, and
the potential existed for a dangerous short-circuit of
intake air and a ventilation "dead end

* * * * * *

t he managenent forenman who ordered the worknen
to enter the area had a duty to verify that the area
had been exam ned before the mners
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were to enter, or that the worknen were qualified and
equi pped to nake such exam nations. The failure to so
verify or to have the exam nations done constituted
an unwarrantable failure on the part of m ne managenent
to conply with the standards, especially in view of
t he speci fic know edge of managenent that the ventilation
systemin the 2 Southeast Main area posed a potential
for methane accunul ation inby 2 Left Section. When
the violation of Order No. 4 LDP is viewed in context
with other major violations also present, this nanagenent
failure to grasp the last chance to avoid cul m nation
of the hazards it had created, starkly illustrates
Scotia's reckless indifference to federal safety standards.

Viol ati ons of the preshift exam nation (methane checks)
requi renent were found in three of the five working sections of
the Scotia Mne. The Secretary's view, in which | concur, was
t hat :

Taken together, and along with other exam nation
violations, these violations reflect clear indifference
to safety. Buttressing this disturbing conclusion is

t he evidence that Scotia enployed only one regul ar
fireboss to make the preshift exam nations required to
be performed in the wi del y-di spersed worki ng sections
within three hours before beginning the 7:00 a. m, day
shift. This enployee's normal work shift ended at 5:00
a.m, allow ng only one hour of regular work tine
(between 4:00 a.m and 5:00 a.m) to performall the
exam nations required before the day shift began

C

The constraints on the tinme and availability of a Fireboss
resulted in a charge that it was allegedly the practice of the
Fireboss to certify to preshift exami nations that were not nmade
or certainly not nade by him It was, of course, the alleged
failure to nmake preshift or onshift methane
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checks in the idled section (the dead end) of 2 Southeast Min
that set the stage for the explosion that occurred when the two
| oconotives cane to a stop at the 31st crosscut at 11:45 a.m,
Tuesday, March 9, 1976.

The final ingredient of the lethal mx that resulted in the
di saster of March 9 was introduced when the Scotia mne's
under ground construction foreman arranged to have a notor crew
pick up a load of rails with the Nos. 6 and 8 battery-powered
| oconotives for delivery to the dead end of 2 Southeast Main.
This was the area in which ventilation had been totally bl ocked
for six or seven hours on the evening shift the day before by the
installation of check curtains across the Nos. 4 and 5 (intake
air) entries.(FOOTNOT 8)
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Al t hough ventilation of sone sort was restored around m dni ght
March 8, it was inby this ventilation stoppage that an expl osive
concentration of nethane occurred before 11:45 a.m, March 9. To
my mind the intentional interruption of the air flowinto an area
known to |iberate explosive concentrations of methane gas was an
act of reckl ess endangernent that finds no excuse in the clained
negligence of MESA in failing to detect the action. For these
reasons, | fully concur in the assessnment of maxi num penalties
for these violations.

D

VWhen hi gh enough concentrati ons of methane gas, 5 to 15
percent, in an underground coal mne are associated with
i nadequate ventilation and an ignition source, a violent coa
m ne explosion is very likely to occur. (FOOTNOT 9)

on
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According to the Secretary the "evidence is conclusive" that the
ignition source in the case of the first explosion was on one of
the battery-operated | oconptives, and nost |ikely the No. 6,
(Goodman) | oconotive. As the Secretary points out, "The
evi dence, which includes positive |aboratory tests denonstrates
that, on or within each | oconotive, there were several potenti al
ignition sources for an expl osive nethane-air mxture."

In the case of the No. 6 (Goodman), |oconotive, the
Secretary clains a "copper wire "bridge' was deliberately
inserted in order to reactivate the circuit after the fuse
el ement had broken."” In the case of the No. 8, (Westinghouse)
| oconotive the Secretary's representatives clained they "observed
that electrical connections to the termnals of the | oconotive
batteries and between the batteries thensel ves, were neither
mechani cally nor electrically efficient, a condition chiefly due
to the absence of suitable connectors.™
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Nei t her of these violations, however, is believed by MSHA s
experts to have been "the actual cause of the spark which ignited
t he nmet hane gas of March 9." \Wat the experts hypothesize is
"that the accunul ated net hane gas was ignited by the arcing
created by the open-type controller on the No. 6 Goodman
| oconoti ve when the controller was turned to the "off' position
by the | oconotive operator after reaching his destination at the
i nby end of 2 Sout heast Main."

The controller, of course, is the device on
el ectrically-powered | oconotives that regul ates speed and
direction. Counsel for the Secretary suggests that the absence
of a perm ssible, explosion proof controller on the No. 6
| oconotive was not a violation because it was not taken inby the
| ast open crosscut of 2 Southeast Main on March 9. Recent
deci sions by the Comrission indicate that if the | oconotives were
manuf act ured as perm ssi bl e equi pnent, as apparently they were,
they may be deened intended for use inby the | ast open crosscut
and shoul d, therefore, have been maintained in a perm ssible,
i.e., explosion proof condition. 30 C.F.R 75.503, Peabody Coa
Co., 1 MsHC 1700 (1978); Sol ar Fuel Conpany, 3 FMSHRC 1384; 2
MBHC 1359 (1981).

I concur in the maxi num assessnments for the two electrica
violations on the | oconotives because their presence (1) was
i ndi cative of a knowi ng disregard for voluntary conpliance and
(2) they or simlar conditions conpleted the triad of
ci rcunst ances that contributed directly to the explosion of March
9.
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I

A

The Secretary allocated $42,500 of the proffered settl enent
sum anong 12 electrical violations. These, while not believed to
have contributed to the conditions which caused the expl osi on of
March 9, 1976, created severe electrical shock hazards and
potential sources for explosive ignitions. 1In his prehearing
subm ssion, the Secretary found these violations were "part of a
pervasive failure" to conply and stated he believed,

t hese violations were caused not only by a systenic
failure in electrical maintenance, but also by the
systemic failure to carry out exam nations required by
the Coal Act and its standards. A close |ook at these
vi ol ati ons denonstrates they did not result fromnere
happenst ance. Mst were clear, unn stakabl e breaches
of the electrical protections of the standards, and
ironic evidence of Scotia's "production at all costs
attitude; ironic because the investigation reveal ed
that the mne electrical system as originally
purchased and installed, was high-grade.

Wi le the $42,500 al l ocated anmbunted to a 42% reduction in
the amount initially assessed for these 12 violations, | find
that when viewed in the context of the total settlenment( FOOTNOT 10) the
al | ocati on made was reasonabl e.

B
The last violation covered by the proffered settl enent

i nvol ves an al |l eged excessive accunul ati on of float coal dust.
I nvestigators found excessive float coal dust, which
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is highly explosive, deposited on rock-dusted surfaces for a

di stance of approximately 2,500 feet in the 1 Wst Min, running
fromthe nouth of the main inby along the conveyor belt entry.
The accunul ation covered the |ayer of white rock dust to such an
extent that the area appeared black in color. The belt roller
of course, provided a potential source of heat and ignition that
could have caused a fire or explosion. The existence of this
violation is another exanple of the operator's reckless disregard
for voluntary conpliance. The Secretary allocated $7,500 to the
settlenent of this violation which was the anmount initially
assessed by MESA. | concur in this action

Had the result in these proceedi ngs been achieved within two
years after the Scotia disaster, it mght have been cited as a
triunmph of effective enforcement. Conming as it does at this late
date, in the context of new, multiple mne disasters, it may be
further proof of the adage that |aggardly enforcenment and justice
del ayed is tragedy invited. (FOOTNOT 11)
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The enormity of the social and economic cost of these mne
di sasters conpels | take note of the great and continui ng hazards
that both operators and mners face twelve years after enactnment
of the mandatory safety standards and al nost six years after the
Scotia Mne disaster. The latest news bulletins disclose that
during the five-day period between Decenber 3 and 8, 1981, 27
mners were killed in coal mne accidents and expl osi ons and t hat
deat hs anong underground coal mners in 1981 were the highest in
seven years. Even as this is witten a m ne explosion at the
R F.H. Coal Conpany in Craynor, Kentucky is reported to have
killed seven nore miners for a total of 33 miners killed in less
t han two nont hs.

Meanwhi |l e, MSHA has indicated that it intends to conply with
the adm nistration's budget-cutting plans by projecting the
elimnation of up to 150 underground coal m ne inspectors,
reduci ng the nunber of enforcenment personnel from1,629 to
1,479. (FOOTNOT 12) At least 153 miners were killed on the job in U S.
coal mnes during 1981, compared with 133 in all of 1980. To
reduce the enforcenent effort by 10% when fatal accidents are up
15% represents the kind of callous illogic that fewintimtely
engaged in coal mne health and safety can endorse.
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| also take cognizance of the fact that for no di scernabl e reason
the 1982 budget for the Federal Mne Safety and Heal th Revi ew
Commi ssion was sl ashed by 28% from%$4.3 mllion to $3.1 mllion
and that the Conm ssion, which is a vital link in the enforcenent
effort, suffered a 28% reduction in its support staff and
adm nistrative | aw judges. This crippling blowto the pronpt
adj udi cati on of enforcenment cases will seriously disrupt the
Conmission's already limted ability to protect mners and to
afford operators a forumfor expedited determ nation of their
chal | enges to erroneous closure orders and ot her enforcenent
actions.

In the face of the rising rate of institutiona
mansl aughter, the calls for further deregul ation and rel axation
of the enforcenent effort seemunreal, if not norally
i rresponsi bl e. (FOOINOT 13) Several statistical studies have found that
safety inproves with the frequency of federal inspections.(FOOINOT 14)
A study of 539 bitum nous underground coal m nes producing nore
than 100, 000 tons annual ly indicated a
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50% i ncrease in federal inspection rates would result in 11 fewer
fatalities, 2,400 fewer disabling injuries, and 3, 800 fewer

nondi sabling injuries per year. (FOOTNOT 15)

The staggering fact is that over 2,000 miners have been
killed since Congress passed the Mne Safety Law in 1969. The
statistics showthis is the worst occupational safety record of
any major industry and that laxity in the enforcement effort has
resulted in a sharp reversal of the inprovenents of the last few
years. It is tinme we stopped regarding the rising tide of deaths
and disabling injuries with conplacency. Something nmust be done
and done quickly to correct the low |l evel of norale at both the
i nspectorate and adjudi catory |evels.

IV

Not wi t hst andi ng nmy mi sgi vings and the absence of any
assurance that corporate nanagenent's attitude toward m ne safety
has changed, (FOOTNOTE16) an i ndependent eval uati on and de novo review
of the entire admnistrative record including
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the MESA "Report of the Scotia Mne Disaster,”(FOOINOT 17) the
Secretary of Labor's Verified Statenent to Judge Hermansdorfer
concerning the sane and the m ne operators' comments thereon,

| eads nme reluctantly to conclude the settl ement proposed is in
accord with the purposes and policy of the Act.
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Accordingly, it is ORDERED that the notions to approve settl ement
and to withdraw the challenges to the validity of the orders be,
and hereby are, GRANTED. It is FURTHER ORDERED that the operator
pay the anmount of the settlenent agreed upon, $200,000, on or
bef ore Monday, March 1, 1982, and that subject to paynent the
captioned matters be DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 In March 1978, responsibility for enforcenent was shifted
fromthe Secretary of the Interior to the Secretary of Labor and
fromthe Mning Enforcenment and Safety Adm nistration (MESA) to
the M ne Safety and Health Admi nistration (MSHA). 30 U S. C
801, et seq., (Supp. | 1977).

~FOOTNOTE_TWD

2 Responsibility for the second expl osion, at a tinme when
t he governnment was in control of the mne, is the subject of
separate litigation between Blue D anond and t he Departnent of
Justice. Clainms brought by the survivors of the mners killed in
the first explosion were settled for approximately 6 mllion
dollars in 1980 and by survivors of the victins of the second
expl osion for approximately 2 mllion dollars in 1981. Boggs v.
Bl ue Di anmond Coal Conpany, 590 F. 2d 655 (6th G r. 1979). In the
pendi ng crimnal case, the United States seeks the inposition of
$240,000 in crimnal penalties against the corporate mne
operators. United States v. Blue D anond Coal Conpany, ---
F. 2d ---, No. 80-5084, 6th Circuit, decided Decenber 17,
1981.

~FOOTNOTE_THREE

3 When the present settlenment proposal, $200,000, is added
to the sum already paid, $36,400, the mine operators will have
paid a total of $236,400 in civil penalties which is 89% of
MESA's initial assessnment for the 71 violations charged.

~FOOTNOTE_FQOUR

4 The Secretary's eval uation appears in counsel's notion to
approve settlenent which incorporated by reference counsel's
earlier response to the trial judge's pretrial order of My 1,
1980. Counsel for the Secretary is to be commended for the
clarity of expression and organi zati on of these pleadi ngs and for
the diligence denonstrated in their preparation

~FOOTNOTE_FI VE

51t is the Secretary's position that both Bl ue D anond Coa
Company and Scotia Coal Company were responsible for the safety
violations at the Scotia M ne.

~FOOTNOTE_SI X
6 On June 25, 1979, a Federal Gand Jury in Pikeville



Kent ucky handed down an indictnment charging Blue D anond and
Scotia Coal Conpanies with six crimnal violations of the Mne
Safety Law. Four counts charge a willful failure to conply with
the ventilation plan for the Scotia Mne and to nake required

i nspecti ons and exami nations for potentially explosive
concentrations of methane gas. The mine operators are al so
charged with two counts of making knowi ngly false statenents in
records required to be maintained with respect to its ventilation
and exam nation practices.

On February 19, 1980, Judge Hermansdorfer of the United
States District Court for the Eastern District of Kentucky
granted the mne operators notion to suppress evidentiary records
on the ground that their seizure violated the nmne operators
rights under the Search and Seizure C ause of the Fourth
Amendnent. The United States appeal ed the suppression order and
on Decenber 17, 1981, the Court of Appeals for the Sixth Circuit
reversed the decision of the District Court finding that the
warrantl ess seizure of statutorily required records fromthe
office of a coal operator is not violative of the Fourth
Amendnent. United States v. Blue D anond Coal Conpany, supra.
The m ne operators will reportedly petition the court for a
rehearing and may seek a review of the matter by the Suprene
Court. Past and prospective delays in the crimnal proceeding
vi ndi cate the Conmi ssion's decision to deny the mne operators a
stay of the civil penalty proceedi ngs pending final resolution of
the crimnal proceedings. Scotia Coal M ning Conpany, 2 FNMSHRC
622; 1 MSHC 2327 (1980).

~FOOTNOTE_SEVEN
7 An incendive spark is an electrical spark of sufficient
intensity to ignite a gas or other flammble materi al

~FOOTNOTE_EI GHT

8 This was done to achi eve tenporary conpliance with a
notice of violation issued by a MESA i nspector between 3:30 and
4:00 o' clock that afternoon. This citation issued when the
i nspector found | ess than 9,000 cubic feet of air per m nute was
sweepi ng the |l ast open crosscut of the 2 Left Section. The
notice was term nated about two hours |ater when the inspector
reneasured the air flow and found it to be 10,472 feet per
m nute. The inspector, who was on the section for approximtely
seven hours, never attenpted to determ ne how the additiona
2,360 feet of air flow was achi eved. MESA and the Secretary
claimhe was not authorized to inspect any area of the mne other
than the 2 Left Section and therefore did not concern hinself
wi th the adequacy of the ventilation controls or with the
short-circuit of the ventilation into the dead end area of 2
Sout heast Main. Had he done so he m ght have di scovered that in
order to achieve conpliance with his citation the operator had
robbed air from 2 Southeast Main and that the entire section was
bei ng operated in violation of the approved Ventilation Plan
This arbitrary and sonmewhat incredible limtation on inspection
activity deprived the mners of a |last clear chance for the
federal regulatory presence to intervene and to avert the
di saster.



~FOOTNOTE_N NE

9 The legislative History of the Mne Safety Law refl ects
congressi onal concern for the danger of explosions resulting from
ignition of undetected accumul ati ons of mnethane in coal mnes:

The nost hazardous condition that can exist in a coa

m ne, and lead to disaster-type accidents, is the accunul ati on of
met hane gas in explosive anobunts. Methane can be ignited with
relatively little energy and there are, even under the best
m ni ng condi tions, nunmerous potential sources always present

Men working in the face areas where coal is mned and
mhere fresh nethane can be enmitted in |arge volumes due to the
di sturbance of the coal bed, are required to take numerous safety
precautions to insure that nmethane is not present in explosive
anmounts. All equipnent inby the [ast open crosscut nmust be of a
perm ssi ble type, and frequent exam nations, both preshift and
onshift, are nmade to determ ne nethane concentrations. The
present bill requires exam nations for nethane onshift at | east
once each coal producing shift, at the start of each coa
produci ng shift before electrical equipnent is energized, at
| east every 20 mnutes during a shift when electrically operated
equi prent i s energized, before intentional roof falls are made,
bef ore explosives are fired, and before welding is done. Wen
on exam nation, methane concentrations exceed 1 vol unme percentum
changes must be nmade in the ventilation to reduce the nethane
content. Wen the nmethane concentration exceeds 1.5 vol unme per
centum the electricity nmust be shut off in the section affected,
and men wi thdrawn fromthe section until the nmethane content is
reduced. H R Rep. No. 91-563, 91st Cong., 1st Sess. 21

~FOOTNOTE_TEN

10 The average per violation for the 28 violations is
$7,142.85 which is the highest average ever paid for a conparable
nunmber of viol ations.

~FOOTNOTE_ELEVEN

11 Existing and prospective budgetary restrictions raise the
specter of a de facto, if not a de jure, repeal of the Act.
Despite conventional political wisdomto the contrary, experience
teaches that in the mning industry, and especially underground
coal mning, voluntarismis no substitute for conpul sory
enforcenent. The history of mne safety shows a federal
regul atory presence is required to reduce di sasterous accidents
and achi eve even a nodi cum of safety.

~FOOTNOTE_TWELVE
12 Due to action of the Congress, another 210 netal and
nonmet al mne inspectors have been furl oughed.

~FOOTNOTE_THI RTEEN

13 The inportance of the federal enforcenent effort is well
recogni zed by the mners, especially the nonunion mners. As one
West Virginia miner put it, "The only thing keeping the rock off
your back when you're two m | es underground i s Gover nment
regul ations.” See "Mners, M. President, Are Not Slag", Op. Ed.
Page, N.Y. Tines, Sunday, January 24, 1982.



~FOOTNOTE_FOURTEEN
14 Low Productivity in American Coal Mning: Causes and
Cures, GAO Rpt. EMD 81-17, March 3, 1981, at 55-56.

~FOOTNOTE_FI FTEEN
15 The Direct Use of Coal, Ofice of Technol ogy Assessnent,
Congress of the United States, (1979), at 283.

~FOOTNOTE_SI XTEEN

16 Counsel for Scotia have always stoutly maintained that
because MESA was in pari delicto, the operator culpability, if
any, was extrenely |low. Counsel have nade clear that the
settlenent is proffered solely in the interest of conserving
their clients financial resources and not out of any sense of
soci al renose or responsibility.

~FOOTNOTE_SEVENTEEN

17 This report was received in canera and has never been
publicly rel eased because of an outstandi ng suppression order
i ssued by Judge Hermansdorfer in January 1978. Since the report
is not admissible in the crimnal case and nost of the civil
litigation has been settled, | strongly reconmmend the Depart nment
of Justice seek vacation of the suppression order. M
i ndependent review of the matter |eads ne to conclude that while
the report, as supplenented, is not perfect, it is trustworthy.
Furthernore, the conclusions reached at p. 57 are supported by a
preponderance of the reliable, probative and substantial evidence
in the adm nistrative record considered as a whole. This is not
to say that ventilation problens were not either undetected or
i gnored by MESA or could not have been, by the exercise of
greater diligence or suspicion, discovered. Nevertheless, two
wrongs do not meke a right, nor is the public interest served by
suppressing the report because a court arguably believed MESA
tried to coverup its own wongdoing at the expense of the mne
operators. The law places primary responsibility for conpliance
on the mne operators. Wth all due deference to Judge
Her mansdorfer, ny independent review of the adm nistrative record
| eads nme to conclude that actors other than God and MESA were
primarily responsible for the concentrati on of nethane gas that
expl oded at the 31st crosscut of the 2 Southeast Miin Section of
the Scotia Mne at 11:45 a.m, Tuesday, March 9, 1976.



