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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON ( MBHA)
ON BEHALF OF CLYDE SM TH, JR.,

JAMES R CLEVENGER, MONRCE Docket No. KENT 81-17-D
MULLI'NS, DAVID MAY, JERRY LEE
SMTH, JOHN R TELFER JR, No. 1 M ne

JAMES THACKER, H. K. TILLEY, JR,
AND THOVAS V. WALKER,
COVPLAI NANTS
V.

MULLI N CREEK COAL COVPANY, | NC.,
RESPONDENT

ORDER PROVI DI NG FOR COVPUTATI ON OF BACK PAY
Prelim nary Consi derations
1. The Effect To Be Gven to Delay in Providing Data

A hearing was held in the above-entitled proceedi ng on March
6 and 7, 1981. On March 17, 1981, | mailed to the parties a
bench decision finding that respondent had viol ated section
105(c) (1) of the Federal Mne Safety and Health Act of 1977 and
ordering respondent to reinstate four of the nine conplainants
and rei nburse the remaining five conplainants for back pay which
t hey woul d have earned if they had not been unlawfully
di scharged. Paragraph (E) of the bench decision provided that
counsel for conplainants was responsible for gathering the
required information and conputing the anount of back pay due to
each of the nine conplainants. Paragraph (E) al so provided that
the tine for conmputing back pay would expire on May 22, 1981,
unl ess an extension of tinme was requested.

Counsel for conplainants filed on May 15, 1981, a request
for an extension of tinme to and including July 6, 1981, within
which to conpile the necessary information and conpute the anopunt
of back pay due to conplainants. The sole reason given for the
requested extension of tinme was as foll ows:

W request an extension because the Mne Safety and
Heal th Admi ni stration Special Investigator working with
us on the case has been unable to devote any tine
toward the conpilation of the back wages invol ved,
primarily due to a conmuni cati on breakdown and due to
his attendance for several weeks in a training program
hel d i n Beckl ey, West Virginia.
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| issued on May 18, 1981, an order granting the request for an
extension of time. | was well aware when | granted the extension
of time that respondent’'s exposure to paynment of back pay and
i nterest would be increased by the grant of the extension
Therefore, in ny order of May 18, 1981, | made the foll ow ng
observati on:

* * * Under the Commission's rules, 29 CF. R |

2700. 8(b) and 2700.10(b), respondent has a period of 15
days within which to file an answer to conpl ai nants
notion for an extension of tinme. Inasnmuch as the date
of May 22 will cone before the 15-day period for filing
a reply has expired, | shall act upon the notion at
this time. |If respondent’'s counsel files an answer in
opposition to the granting of the extension of time, |
shall nodify this order, if necessary, to consider any
obj ections which nmay be rai sed by respondent in
opposition to the grant of the request for extension of
time.

Respondent's counsel never did file any objection to the grant of
t he extension of tine.

Par agraph (G of nmy bench deci sion provided, anong ot her
t hi ngs, as foll ows:

(G Counsel for conplainants and counsel for
respondent shall confer and agree upon a nutually
convenient time for reconvening of the hearing for the
purpose of permtting respondent’'s counsel to devel op
any facts which may be required pertaining to places
wher e conpl ai nants have worked between the tinme they
wer e di scharged on April 10, 1980, and the tine the
hearing is reconvened. * * *

The order extending the time for conpiling and conputing back pay
al so stated that if the parties could agree on the facts
pertaining to conmputation of back pay, no suppl enental hearing
woul d be required. Counsel for conplainants filed a letter on
July 21, 1981, stating, inits entirety, as follows:

In accordance with your request, be advised that the
above respondent’'s attorney and nyself have agreed that
the latter part of Cctober, 1981 or anytime in
November, 1981 would be an agreeable tine to conduct
the further hearing in the above proceeding.

The above suggested hearing period was agreed upon in
[ight of respondent's request to obtain copies of
conpl ai nants' 1980 Federal Income Tax Return and W2
Forms for 1980 which are not presently in respondent's
possessi on.

Al though | presently possess sone of the docunents
respondent has requested, the ream ning copies nmust be
obtained fromthe IRS Center in Menphis, Tennessee. Be



advi sed, however, that |
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have already instituted the procedure whereby the
conpl ai nants can obtain the requested docunments from
the Internal Revenue Service; however, the IRS has
informed me that the process may take up to 10 weeks.

Accordingly, if the above suggested hearing period is
unacceptabl e, please so informus so that the parties
can undertake to nake other arrangenents.

In a notice of reconveni ng of hearing i ssued August 10,
1981, | stated that | had already schedul ed hearings to be held
in October and during the first week of Novenber. Therefore, |
schedul ed the hearing in this proceeding to be reconvened on
Novenber 17, 1981.

Up to the tinme the hearing was reconvened on Novenber 17,
1981, respondent’'s counsel had voiced no objections to the length
of time which had passed between the issuance of ny bench
deci sion on March 17, 1981, and the reconvening of the hearing on
Novermber 17, 1981. Shortly after the hearing had begun on
Novermber 17, however, counsel for respondent stated that he had
conplied with the orders in ny bench decision by furnishing
conpl ai nant's counsel with the rates of pay which the
conpl ai nants had been earning at the tinme of their discharge, but
that conpl ai nants' counsel had still not provided respondent wth
t he dates and pl aces where the conpl ai nants had worked and t hat
he did not think respondent should have to pay for the del ay
which had resulted fromthe failure of conplainants' counsel to
provi de the necessary information (Tr. 967-968).

Counsel for conplainants stated that he had tried to obtain
t he necessary information, but had been unable to do so because
t he conpl ainants had failed to respond to the letters he had sent
to themrequesting informati on. Counsel for conplainants
concl uded his explanation for the length of tine which had been
spent in trying to get information as follows (Tr. 971-972):

* * * |'ve indicated that this portion of the
proceeding is an individual effort; it's not a group
effort. They can't rely on information provided by one
m ner to support their claimfor back wages; they have
to bring it forward thenselves. |'ve even sent them
forns that requested for the IRS where all they had to
do was fill out the information and mail it in and IRS
woul d send it back to them | haven't gotten that from
several of the men. Now, Your Honor, 1'd like to say
for the record I can't cone down here and sit with them
every day. | can't travel with themto where they're
going. | have to put sonme responsibility on these nen
and | just haven't got it for each one of them

| ruled at the hearing that each of the nine conplainants woul d
testify and that his back pay woul d be all owed, based on whet her
he had cooperated in providing information in a pronpt manner
(Tr. 973-974).
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Now that | have reviewed the transcript and have reconsidered the
matter of delay, it is obvious that conplainants' counsel could
have provi ded respondent’'s counsel with conplete information from
the m ners who responded pronptly to his requests for
information. |If that had been done, it m ght have been
unnecessary to have had all of the miners reappear to give
testinmony about facts which may have been in the possession of
conpl ai nants' counsel for several nonths prior to Novenmber 17
when the hearing was reconvened.

It is clear that the failure of sone miners to provide
i nformati on caused an inordi nate del ay between the rendering of
the decision on the nmerits and the cal cul ati on of back pay. A
| arge part of the delay resulted sinply fromthe fact that nine
conpl ai nants are involved. They live in various parts of the
country. Conpl ai nant \Wal ker, for exanple, had to drive 400 mles
one way just to testify at the hearing (Tr. 974). They have a
wi de range of ability and understandi ng of what was required of
t hem

Respondent' s counsel requested that ny rulings with respect
to back pay take into consideration the conplainants' inordinate
delay in providing the information required for conputation of
back pay. | would Iike to grant respondent’'s request and place a
cut-of f date beyond which respondent would not be liable for
paynment of back pay, but there are various equities to consider
The nmost unjustified delay occurred inmediately after the
i ssuance of ny bench decision on March 17, 1981. As indicated
above, ny bench decision provided that all data be conpil ed and
t hat back-pay conputations be supplied to me by May 22, 1981
Yet not hi ng what soever was done during that 2-nmonth period.
Counsel for conplai nant expl ained that the 2-nonth del ay had
occurred because of a "communi cati ons breakdown" and the
attendance by MSHA's special investigator at a training program
conducted in Beckley, West Virginia. Respondent's counsel can
hardly be held responsible for that 2-nonth delay, but neither
can the nine conpl ainants be hel d responsi bl e because they were
not asked to supply any information at all during that 2-nonth
period. I would like to hold that respondent is not liable for
paynment of back pay during that period, but, if | were to do so,
I woul d be penalizing the conplainants for possible shortcom ngs
of their counsel and MSHA' s special investigator during that
peri od.

Respondent's counsel did not specifically object to the
initial 2-nonth delay. H's objection as to the delay was
directed to the period of tinme after June 10, 1981, when he
supplied to conpl ai nants' counsel the rates of pay which
conpl ai nants were earning prior to their discharge. Counsel for
respondent al so objected to the failure of conplainants' counse
to provide himwi th incone tax returns and other data when
conpl ai nants' counsel sent respondent's counsel a letter dated
Cct ober 28, 1981 (Tr. 968; 972). Conpl ai nants' counsel expl ai ned
that he had obtained incone tax returns and other data from sone
of the conplai nants and that he thought they had been sent to
respondent's counsel, but that his secretary inadvertently failed



to enclose themwith the letter of COctober 28 (Tr. 969).
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Respondent' s counsel, of course, could have called conpl ainants
counsel prior to the hearing to advise himthat the encl osures
referred to in the letter of October 28 had not been included
with the letter. Additionally, neither counsel apparently ever
undert ook to di scuss each conpl ai nant's back pay on an individua
basis so as to nake an attenpt to reach a specific figure with
respect to each conpl ai nant.

The |l egislative history pertaining to section 105(c) of the
Act makes it clear that Congress wanted the miners to be
rei mbursed for all costs incurred by the mners as a result of
any act of discrimnation. Page 37 of Senate Report No. 95-181
95th Cong., 1st Sess., May 16, 1977, states as follows:

It is the Cormittee's intention that the Secretary
propose, and that the Conmmi ssion require, all relief
that is necessary to make the conpl ai ning party whol e
and to renove the deleterious effects of the
di scrimnatory conduct including, but not limted to
reinstatement with full seniority rights, back-pay with
i nterest, and reconpense for any special danmages
sustained as a result of the discrimnation. The
specified relief is only illustrative. Thus, for
exanpl e, where appropriate, the Comm ssion should issue
broad cease and desi st orders and include requirenents
for the posting of notices by the operator

In view of the legislative history quoted above, | believe that
the ruling I made at the hearing is the only one which can be
made with respect to reducing respondent’'s exposure to paynent of
back pay, that is, that the conplainants are entitled to receive
back pay for any period after their discharge when they did not
have jobs paying at |east as much as they woul d have recei ved had
t hey not been di scharged, the only exceptions being in those

i nstances when conpl ai nants caused undue delay by failing to
respond to requests for informati on nade by their counsel and
MSHA' s special investigator (Tr. 972).

2. The Effect To Be G ven to Conplai nants' Decline of
Rei nst at ement

Counsel for respondent also pointed out at the hearing (Tr.
1167) held on Novenber 17, 1981, that five conpl ai nants had
testified during the initial hearing held on March 6, 1981, t hat
they did not want to be reinstated at respondent's nine
Respondent' s counsel argued that respondent should not have to
make paynments of back wages to any conpl ai nant who decl i ned
reinstatenment on March 6, 1981. As to that argunent, it is clear
that nmy bench deci sion contenplated that the m ners declining
reinstatement would be entitled to back pay up to the tinme that
checks for back pay were actually witten. Paragraph (C) of ny
bench deci sion ordered respondent to provide back-pay for the
m ners who declined reinstatenment for the period running from
their first discharge on April 10, 1980, to "* * * the time of
repaynent of back pay". The bench deci sion was issued on March
17, 1981. If | had had the necessary data regardi ng back pay, |



coul d have issued a final decision on March 17, 1981, and that
deci si on woul d have required that respondent provide back pay for
al | conpl ai nants decl i ning
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reinstatenment through the date on which the checks for back pay
were witten. Since | still did not have such information on the
date the hearing was reconvened on Novenber 17, 1981, the paynent
of back pay for the mners who declined reinstatenent would stil
be running if respondent had not, on or about Septenber 14, 1981
offered to reinstate all nine conplainants. The runni ng of

back- pay obligations ceased as of Septenber 14, 1981, because al

t hose conpl ai nants who declined the actual offer of back pay have
no right to be paid for any period beyond the date when they

ei ther accepted the offer and comenced worki ng again for
respondent, or declined the opportunity to be placed on
respondent's payroll again. Interest on the paynent of back pay
will, of course, continue to run until the day the paynents are
actual | y nade.

3. Stipulation for Period Between First D scharge and Second
Di schar ge

Fi nding Nos. 11 through 14 in ny bench deci sion explain that
all nine conplainants in this proceeding were first discharged on
April 10, 1980, when they refused to work because of unsafe
conditions. All nine conplainants were given an opportunity to
return to work at respondent's nmine on or about May 1, 1980. Al
ni ne of the conplainants returned to respondent's m ne and worked
until they were di scharged again on May 10, 1980. Consequently,
conpl ainants are entitled to back pay for the 14-day period from
April 10, 1980, to May 1, 1980. One conplainant did not return
until after May 1 and is entitled to pay for about 16 days.
Counsel for the parties submitted as Exhibit 4 in this proceeding
a stipulation providing for the exact anmount of back pay each
conplainant is entitled to receive for the period fromApril 10
to May 1, 1980. That stipulation will be used to dispose of al
guestions pertaining to the cal cul ati on of back pay between
conpl ai nants' first discharge and their rehiring on or about My
1, 1980, with a possible exception in the case of Conpl ai nant
James Thacker, as hereinafter expl ai ned.

4. Exclusion of Back Pay for Period fromApril 9, 1981, to June
8, 1981

Al t hough respondent's No. 1 Mne is not considered to be a
"union" mne, respondent’'s mne was unable to produce coal from
April 9, 1981, to June 8, 1981, because of the general strike
called by the United M ne Wrkers of Anerica during that tine.
Si nce conpl ai nants woul d not have been able to work during the
strike even if they had not been di scharged, they are not
entitled to back pay or interest on back pay for the period
extending fromApril 9, 1981, to June 8, 1981 (Tr. 1054; 1165).

Met hod for Conputing Back Pay for Each Conpl ai nant
1. Thonmas Wal ker
Thomas Wl ker was di scharged by respondent on May 10, 1980.

At the tine of his discharge, he was earning $73.20 per day. He
began | ooki ng for another job on June 6, 1980, when he applied



for work at G eenwood Coal Conpany and Ti bbal Fl oor Conpany. He
next sought work at Sterns Coal Conpany
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on June 17, 1980 (Tr. 976). He asked for work at West Coa
Conmpany on July 10, 1980. He updated his application at

G eenwood Coal Conpany on July 23, 1980, and returned to Sterns
Coal Conpany and Ti bbal Fl oor Conpany on August 6, 1980. He nade
two additional trips to G eenwod Coal Company on August 21

1980, and August 27, 1980 (Tr. 977). He went on Septenber 9,
1980, to the coal washer of G eenwood Coal Conpany which hires

m ners for Greenwood. On Septenber 9, 1980, he also tried to get
wor k again at West Coal Conpany and on Septenber 19, 1980, he
went back to G eenwood Coal Company. He returned to G eenwod' s
coal washer on Cctober 1, 1980. He applied for work at a tent
factory in Sterns, Kentucky, on Cctober 16, 1980, and on Cctober
17, 1980, he returned to G eenwood Coal Conpany to ask for work.
He applied for a maintenance job at MNairy County Manufacturing
Company on Novenber 14, 1980. He returned to the tent factory
and Ti bbal Fl oor Conpany on Decenber 10, 1980, to ask for work
(Tr. 979). \When he returned to G eenwood Coal Conpany on
Decenmber 19, 1980, he was prom sed a job. He applied for work at
A & S Coal Conpany on January 3, 1981. He updated his
application at A & S Coal Conpany on January 16, 1981, and the
foreman at A & S Coal Conpany told himto report for work on
February 2, 1981 (Tr. 979). The evidence shows that Wl ker nmade
a conscientious effort to secure alternative enploynent after his
di scharge by respondent on May 10, 1980.

Wal ker was paid $72.00 per shift when he began working for A
& S Coal Conpany. Walker was still working for A & S when he
testified in this proceeding on Novenber 17, 1981, and he was
still being paid $72.00 per shift (Tr. 980). As conpared with
Wal ker's rate of pay at A& S, his rate of pay at respondent's
m ne was $73.20. |f Wl ker had continued working for respondent,
his rate of pay would have increased by $5.60 to $78.80 on
Septenber 1, 1980 (Tr. 1165). Since Walker is entitled to be paid
at the rate he woul d have earned if he had not been di scharged on
May 10, 1980, Walker is entitled to be paid at the rate of $73.20
fromMay 10, 1980, to Septenber 1, 1980, and at the rate of
$78.80 from Septenber 1, 1980, to February 2, 1981, when he began
to work for A& S (Tr. 979). Additionally, Walker is entitled to
be paid the difference of $6.80 between his A & S wages and the
wages he woul d have been paid by respondent up to the time he was
of fered reinstatenent on Septenber 14, 1981, exclusive of paynent
of differential during the strike, that is, fromApril 9, 1981
to June 8, 1981.

2. John Robert Telfer

John Robert Telfer was di scharged by respondent on May 10,
1980. Immediately after his discharge, he started trying to find
wor k. Between May 10, 1980, and Cctober 31, 1980, he nade
unsuccessful trips about three tines each nonth to ask for work
at Pi kco Coal Conpany, Maxann Coal Conpany, V & M Coal Conpany,
and Five S Coal Company. Telfer's father-in-law was a foreman at
WIf Creek Collieries and on Cctober 31, 1980, his father-in-Iaw
obtained a job for himat the No. 4 Mne of Wlf Creek Collieries
(Tr. 996-997). His rate of pay at WIf Creek's mine was $12.25
per hour, or $98.00 per shift, as conpared with $79.20 per shift



whi ch respondent was paying himat the time of his discharge (Tr.
997).
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At the time of the hearing held on March 6, 1981, in this
proceeding, Telfer testified that he did not want to be
reinstated at respondent’'s m ne because on March 6 he was wor ki ng
at WIf Creek for wages of $98 per day as conpared with
respondent's paynent of $79.20 per day (Tr. 998). Al though
respondent's mine was much closer to Telfer's home than Wl f
Creek's No. 4 Mne was, Telfer rode to and fromwork with his
father-in-law wi thout charge. As a foreman for WIf Creek, his
father-in-law was rei nbursed by Wl f Creek for the gas used in
traveling to and fromwork (Tr. 1007).

WIf Creek's No. 4 Mne was divided into an "upper" and a
"l ower” mne. Managenent decided to close the upper mne. The
cl osing of the upper mne made it necessary for WIf Creek to lay
off mners at the lower mne so as to provide jobs for enpl oyees
wi th considerable seniority who [ ost their jobs when the upper
m ne was closed. Telfer had only been working for WIf Creek for
a few nmonths when the decision to close the upper mne was nade.
Telfer's lack of seniority nade it necessary for WIf Creek to
lay himoff on July 11, 1981 (Tr. 1008; 1019-1020). Telfer
therefore, did not have any job on Septenber 28, 1981, when
respondent offered to reinstate himat its No. 1 M ne.
Consequently, Telfer accepted respondent's offer of reinstatenent
and Tel fer is now working for respondent even though he had
stated at the hearing held on March 6 that he did not want to be
reinstated at respondent’'s mne

| stated at the hearing that the unique circunstances
descri bed above might qualify Telfer to back pay for the period
between the tinme he lost his position with Wl f Creek on July 11
and the tinme he was reinstated by respondent on Septenber 29.
Respondent's counsel argued that respondent's back-pay obligation
ought to be term nated on March 6, 1981, for any m ner who
testified on that day that he did not want to be reinstated.
Respondent argued that that was especially the appropriate
procedure in this proceedi ng because it was not respondent's
fault that it has taken the conpl ainants from March 17, 1981
when ny bench decision was mailed to the parties, to Novenber 17,
1981, for the hearing to be reschedul ed at whi ch conpl ai nants
i ntroduced the facts required for conputation of back pay.

Counsel for conplainants argued that Telfer should be paid
for the time between his loss of the job at Wl f Creek and the
time he was reinstated by respondent because Tel fer was anong
those m ners who had fromthe begi nning supplied himwth
i nformati on for conputation of back pay. Therefore, Telfer was
not responsible for the delay in providing information pertaining
to cal cul ati on of back pay (Tr. 1010).

As | indicated in the first part of this decision
conpl ainants are entitled to back pay up to the tinme they were
of fered reinstatenent which, in Telfer's case, was Septenber 29
1981 (Tr. 1007). Consequently, Telfer is entitled to back pay
fromMay 10, 1980, to Cctober 31, 1980, when he began working for
Wl f Creek at a rate of $98.00 per day. Telfer
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is also entitled to back pay fromJuly 11, 1981, when he was laid
off by Wl f Creek to Septenber 29, 1981, when he was reinstated
by respondent. The rate of back pay is $79.20 per day from May
10, 1980, to Septenmber 1, 1980, and $84.80 ($79.20 & pay increase
of $5.60) per day for all times after Septenmber 1, 1980.

3. Cdyde Smith, Jr.

Cyde Smith, Jr., was discharged by respondent on May 10,
1980 (Tr. 1023). Between May 10, 1980, and Novenber 3, 1980, he
applied for work at Tab Coal Company, Triple J Coal Conpany,
Loftis Coal Conpany, and Doug Chapman. He went to those places
several tinmes and all of them advi sed himthat they were not
hiring any miners at that tine. Finally, Smith obtained a job
wi th Robert Coal Conpany on Novenber 3, 1980, and he has been
enpl oyed by Robert Coal Conpany since that time, although at the
time of the hearing, he was not working because of a back injury
(Tr. 1025; 1030-1032).

Counsel for conplainants stated that Smith had not only been
pronmpt about providing himwith informati on about Smith's own
efforts to find work, but had al so been hel pful in assisting him
in obtaining information fromthe other conplainants (Tr. 1023).
Consequently, no reductions in back pay would be appropriate in
Smith's case because he has in no way contributed to the delay in
providing the facts needed for conputing back pay.

Smith was paid at the rate of $73.20 per day when he worked
for respondent. Robert Coal Conpany paid Smth from $76.20 to
$79.20 per day (Tr. 1024). Therefore, Smith is not entitled to
receive any differential between the rate he was paid by
respondent and the rate he was paid by Robert Coal Company, but
he is entitled to back pay for the period from May 10, 1980, when
he was di scharged, to Novenber 3, 1980, when he began working for
Robert Coal Conpany. The rate for that period is $73.20 per day
from May 10, 1980, to Septenber 1, 1980, and $78.80 ($73.20 a pay
i ncrease of $5.60) per day from Septenber 1, 1980, to Novenber 3,
1980.

4. Mnroe Miullins

Monroe Mullins was di scharged by respondent on May 10, 1980.
At the time of his discharge, respondent was paying Millins
$79.20 per day (Tr. 1035). Millins asked for work at Loftis Coa
Company and Teresa Coal Company. He only |ooked for work at
those two pl aces because they are located in Kentucky and Mullins
is fromVirginia. Mullins wanted to find work in Virginia and
nmoved back to Virginia about July 5, 1980. Millins was given a
job in Virginia with Dyna-Carb Coal Conpany on July 10, 1980, at
a pay rate of $75.00 per day (Tr. 1035-1036). Millins worked for
Dyna-Carb up to about Novenber 25, 1980 (Tr. 1037). Millins was
able to obtain a job working for Tab Coal Company. Millins
continued to work for Tab Coal Conpany up to March 6, 1981, when
the first hearing in this case was held. He testified on March 6
that he would Iike to be reinstated to
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his job at respondent’'s m ne because on March 6 he did not have a
job that paid as nmuch as respondent was payi ng hi m when he was

di scharged (Tr. 1051).

Al t hough Mullins could have continued to work for Tab Coa
up to the beginning of the UMM strike, Millins elected to
termnate his job with Tab Coal on Monday, March 9, 1980, because
he knew that the UMM strike was set to begin toward the end of
March and Mullins had al ready decided that he wanted to nove back
to Virginia. Millins next found a job on June 20, 1981, when he
began to work for Dotson Coal Company (Tr. 1043). He transferred
to Smley Coal Conpany when Sniley offered him$5 nore per day
t han Dot son was paying him Millins worked for Smiley until that
conpany went out of business. Thereafter Mullins obtained a job
with T.J.P.E. Coal Conpany at a rate of $80.00 per day and
Mullins was still working for T.J.P.E. Coal Conpany when
respondent offered to reinstate himon or about Septenber 14,
1981. Millins declined respondent's offer of a job because he
liked working for T.J.P.E. nore than he |iked working for
respondent (Tr. 1045). Millins testified that he [ ost no working
time between his jobs at Dotson, Smiley, and T.J.P.E. (Tr. 1043).

Mul l'ins did not have a job for a short period of tine
between the tinme that he left Dyna-Carb and his obtaining work
wi th Tab Coal Conpany on January 1, 1981. At the hearing held on
Novermber 17, 1981, Miullins did not know when he stopped worKking
for Dyna-Carb. | asked Mullins to obtain that informtion and
submt it to me after the hearing, but respondent’'s counse
objected to ny giving Mullins any additional time to obtain that
i nformati on since he had al ready been given a period of 8 nonths
between the two hearings held in this proceeding within which to
obtain all dates and places where he had worked (Tr. 1057).
Mul l'ins' own counsel testified that Mullins had been sent a
letter a long time prior to the hearing requesting himto obtain
his dates and places of enploynment (Tr. 1046). |In the first part
of this order, | ruled that respondent would not be required to
rei mburse conpl ai nants for back pay when their testinony shows
that they had contributed to undue delay by failing to provide
information in a tinmely manner. In keeping with that ruling,
respondent will not be required to provide back pay for the tine
lost by Mullins between the termination of his job with Dyna-Carb
and the comrencenent of his job with Tab Coal Conpany. Al so,
since Mullins voluntarily stopped working for Tab Coal Conpany on
March 9, 1981, before the strike began, he will not be given back
pay for the period fromMarch 9, 1981, to April 9, 1981, when
respondent's mine was closed by the strike. Inasnuch as Millins
vol untary act of quitting his job at Tab Coal Conpany al so
prevented himfromhaving a job after the strike ended on June 8,
1981, respondent will not be required to provide Millins with
back pay for the period fromJune 8, 1981, when respondent’'s m ne
was reopened after the strike, to June 20, 1981, when Millins
began to work for Dotson Coal Company (Tr. 1050). O course, no
conpl ainant will receive back pay for the period fromApril 9,
1981, to June 8, 1981, because respondent's m ne was cl osed for
that period on account of the strike (Tr. 1054).



Miul Iins was being paid $79.20 per day by respondent at the
time of his discharge on May 10, 1980. Millins was paid only
$75.00 per day when he worked for Dyna-Carb, but Millins did not
known when he stopped working for
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Dyna-Carb. Millins also clainmed that he began working for Sniley
Coal Conpany because it offered to pay him$5 nore per day than
the $75.00 per day which Dotson was paying him (Tr. 1040). Later
Mullins testified that Smiley only paid him$75.00 per day (Tr.
1047). Additionally, Millins first testified that his job with
Dot son Coal Conpany |asted for 3 nonths after he began worki ng
for Dotson on June 20, 1981 (Tr. 1040). That would nmean t hat

Mul I'i ns worked for Dotson until Septenber 20, 1981. Mullins also
testified that he started working for Smiley after |eaving Dotson
and that Smley went out of business about the last of July (Tr.

1040). It would have been inpossible for Mullins to have worked
for Dotson until Septenber and then to have worked for a company
whi ch went out of business toward the end of July. In view of

Mullins' inability to give the dates when his enploynent with
Dyna- Carb ended and his enploynment with Smley began and ended,
respondent will not be required to pay Miullins the differenti al
of $4.20 between his rate of pay of $79.20 received from
respondent and the pay of $75.00 per day paid by both Dyna-Carb
and Dot son because it is inmpossible to determ ne on the basis of
Mul l'ins' testinmony when he ceased to be paid $75.00 and when he
began to be paid $80.00 per day. The foregoing ruling is
consistent with nmy prior holding that respondent should not be
required to rei nburse conpl ai nants when they are unable to
provi de the nanmes of the conpanies for which they worked, the
dates they began to work and stopped working, and their rates of
pay even though they had been given a period of 8 months within
which to prepare such information.

Based on the rulings made above, respondent is required to
provide Miullins with back pay at the rate of $79.20 per day for
the period fromhis discharge on May 10, 1980, to July 10, 1980,
when Ml |ins began working for Dyna-Carb Coal Conpany.

5. Janes R evenger

James R O evenger was di scharged by respondent on May 10
1980, and at the tinme of his discharge, respondent was paying him
$79.20 per day (Tr. 1061-1062). devenger started draw ng
unenpl oyment conpensation a short tine after his di scharge and
continued to draw it for about 16 nonths (Tr. 1070; 1077).

G evenger testified that he tried to obtain work at all places
which were within a reasonabl e di stance of his hone in Hatfield,
Kentucky (Tr. 1073). He applied for work at Big H Il Coa
Corporation on July 21, 1980, and on August 4, 1980, he asked
Loftis Coal Conpany for work. He went to Barbar Kay Coal Conpany
to seek a job on August 19, 1980, and August 27, 1980. He asked
Robert Coal Conpany for a job on Septenber 8, 1980. He sought
work with Preece Coal Conpany on Cctober 17, 1980, and on July
24, 1980, he tried to get a job in the auto body shop of Hubbard
Mot or Conpany. He tried to find work at J & H Coal Conpany on
Novermber 10, 1980, and with Big Hill Coal Corporation on Decenber
1, 1980. About April 1981, he tried to get a job driving a truck
for Roy Francis (Tr. 1063-1065).

C evenger did not try to find work very often between Apri
1981 and Septenber 14, 1981, when he accepted respondent’'s offer



to reinstate himat respondent's mne (Tr. 1064). C evenger said
that he did not have the gas to drive around |ooking for work in
1981, but that other people were
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| ooking for a job for himand would have advi sed hi m of any
openings if they had occurred (Tr. 1064; 1072). Cevenger said
that although he was an el ectrician, he was not a certified

el ectrician and since nost mnes were only interested in hiring
certified electricians, it was difficult for himto find work
(Tr. 1070).

Cl evenger testified that he believed he had tried very hard
to find work and that he would rather have had a job than to have
been drawi ng unenpl oynent conpensati on because he could earn the
anount of an unenpl oynment check by working only 2 days at a coa
mne (Tr. 1075). There is no doubt but that C evenger had an
econom c incentive to earn noney because he is separated fromhis
wi fe and is supposed to provide $250 per nonth for the support of
two children (Tr. 1078). During 1980, he only sent his children
about $600 and he apparently acconplished that primarily by
selling his car. The only transportation he had for getting to
and fromwork is a 1947 nodel truck. He had to borrow $100 from
his brothers in order to replace the engine in the truck before
he could drive it to and fromwork (Tr. 1080-1081).

I find that O evenger made a reasonable effort to obtain
work after his discharge on May 10, 1980. There is nothing in
the record to show that he is responsible in any way for the
del ay whi ch occurred between the first and second hearings in
this proceedi ng. Therefore, respondent should pay d evenger back
pay fromthe date of his discharge on May 10, 1980, to the date
of his reinstatement on Septenber 14, 1981, at the rate of $79.20
per day for the period from My 10, 1980, to Septenmber 1, 1980,
and at the rate of $84.80 ($79.20 & pay increase of $5.60) per
day for the period from Septenber 1, 1980, to Septenber 14, 1981
exclusive of the period fromApril 9, 1981, to June 8, 1981, when
respondent's mine was closed on account of the strike (Tr. 1054;
1165).

6. Jerry Lee Snmith

Jerry Lee Smith was di scharged by respondent on May 10,
1980, and respondent was paying Smth $79.20 per day at the tinme
of his discharge (Tr. 1083-1084). Snmith first obtained a job
with Big H Il Coal Corporation on Septenber 24, 1980, but he was
laid off fromthat job only 3 days later. Hi s salary for those
three days was greater than the ambunt he was receiving when he
was wor ki ng for respondent (Exh. 20; Tr. 1091). Smith next
obtained a job with Robert Coal Conmpany on Cctober 12, 1980, and
Smith worked for Robert Coal until March 14, 1981, when he told
managenent that he no |l onger wished to work for them because the
m ne rel eased nethane (Tr. 1093; 1096). Snmith did not obtain any
ot her enpl oynent between March 14, 1981, and Septenber 14, 1981
when he accepted respondent’'s offer of reinstatement. Smith
testified that he did seek work during the nonths of My, June,
and July with Loftis Coal Conpany, Preece Coal Conpany, Triple J
Coal Conpany, and Thacker Energy (Tr. 1088-1089). Smth brought
notes fromat |least three individuals stating that he had been to
t he af orenenti oned conpani es' places of business to ask for work
(Exhs. 22, 23, and 24).
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Smith's testinmony shows that he is entitled to receive back pay
for the periods of unenpl oynent which occurred after his
di scharge. The fact that he voluntarily stopped working for
Robert Coal Conpany because he was afraid to work in a mne known
to rel ease net hane coul d possibly be considered as a reason for
di sal | owi ng back pay, but | believe that he should be paid for
the period between his decision to stop working in a gassy nine
because he did try to find work in nongassy mnes in the interim
bet ween his | eaving Robert Coal Conmpany and his reinstatenent at
respondent's nmine. Under the Act, an unlawfully discharged m ner
has a right to be nmade "whole" to the extent possible. Snmith was
wor ki ng in respondent's nongassy mine up to the tine of his
di scharge on May 10, 1980. He should not be deni ed back pay
because he chose to stop working in a mne which was nore
hazardous than respondent's mne. Therefore, |I find that Smith
shoul d be provided back pay for the period between his departure
from Robert Coal Conpany to the tine of his reinstatenent at
respondent's nine

Consistent with the facts gi ven above and the ruling nade
above, Jerry Lee Smith should be awarded back pay at the rate of
$79.20 per day from May 10, 1980, to Septenmber 1, 1980. He
shoul d be awarded back pay at the rate of $84.80 ($79.20 & pay
i ncrease of $5.60) per day from Septenber 1, 1980, to Septenber
24, 1980, when he began working for Big Hi Il Coal Corporation
He only worked through Septenber 26, 1980, for Big Hill before he
was laid off. He should, therefore, be awarded back pay at the
rate of $84.80 per day from Septenber 29, 1980, to Cctober 12,
1980, when he began working for Robert Coal Conpany. Smith
st opped working for Robert Coal Conpany on March 14, 1981
Consequently, he should be awarded back pay at the rate of $84.80
per day from March 16, 1981, to Septenber 14, 1981, exclusive of
the period fromApril 9, 1981, to June 8, 1981, when the m ne was
cl osed because of the strike. Smith is not entitled to be paid
any differential between the rate of pay he received at
respondent's nmine and the rate he was paid by his other enployers
because all other enployers either paid himthe same wages he
recei ved fromrespondent, or nore than he was receiving when he
wor ked at respondent's mine (Tr. 1086).

7. David My

Davi d May was di scharged by respondent on May 10, 1980, and
at that tinme he was being paid $68.56 per day by respondent (Tr.
1111; 1113). He tried to obtain work in May 1980 with Tab Coal
Conpany. He asked for work with V & M Coal Conpany in Cctober
1980 (Tr. 1112). He asked for work with Robert Coal Conpany in
Cctober 1980 (Tr. 1112). He also tried to get a job with V& M
Coal Conpany. Although he was unsure about the date of his filing
of an application for work with V & M Coal Conpany, he introduced
as Exhibit 27 a note signed by Lorie Chafin stating that he had
"put in an application here approximtely 3 weeks ago" (Tr.

1119). May was finally able to get a job with Dot Coal Energy on
January 9, 1981, and May was still working for Dot Energy on
November 17, 1981, when he testified in this proceeding. My
declined respondent's offer of reinstatenment in Septenber of 1981



because Dot Energy has paid himwages at a higher rate than he
was paid by respondent (Tr. 1114-1115).
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Based on the evidence sumari zed above, | find that David My is

entitled to back pay at the rate of $68.56 from May 10, 1980, to
Sept enber 1, 1980, and to back pay at the rate of $74.16 ($68.56
4 pay increase of $5.60) from Septenber 1, 1980, to January 9,
1981, when he began to work for Dot Coal Energy.

8. H K Tilley, Jr.

H K Tilley, Jr., was discharged by respondent on May 10,
1980 (Tr. 1129) at which tine respondent was paying him $73. 20
per day (Tr. 1137). Tilley tried to obtain a job with Northern
Coal Conpany on May 28, 1980 (Exh. 29; Tr. 1133). He asked for
work at Stento on June 14, 1980 (Exh. 30; Tr. 1134). He inquired
about work with Cooks Trucking in June 1980 (Tr. 1138). He
sought work with LMB River Coal Conpany on July 15, 1980 (Exh.
31; Tr. 1135). He tried to get a job with T & B Tire Sal es on
August 20, 1980 (Tr. 1134). He also asked for a job at Ratliff
Trucking, Inc., on Novenber 12, 1980 (Exh. 33; Tr. 1135). Tilley
i ntroduced as Exhibits 28 through 33 various notes stating that
he had nade inquiries about obtaining work at the pl aces
menti oned above; additionally, Tilley testified that he nmade
about six trips to each of the aforenmenti oned places in an effort
to find work (Tr. 1132).

Tilley did not obtain a job until June 11, 1981, when he
began to work for LMB River Coal Conpany. Even though Tilley was
working for LMB River Coal Conpany when respondent offered to
reinstate himat respondent's mne, Tilley accepted respondent's
of fer and began working again for respondent on Septenber 14,
1981 (Tr. 1159). Tilley returned to work at respondent's nine
because LMB River Coal was considering closing its mne and
because LMB River Coal's mne was "l ow' coal which had caused
Tilley to injure his wist (Tr. 1139). Wen Tilley began working
for LMB River Coal, he was paid wages at the rate of $80.00 per
day; therefore, he is not entitled to be paid any differenti al
bet ween the anmpbunt he earned at respondent’'s mne and the anount
he was paid by LMB River Coal (Tr. 1138). Tilley injured his
wrist again shortly after he returned to work for respondent and,
at the tine of the hearing on Novenber 17, 1981, he had been off
fromwork because of his injured wist and because his teeth were
abscessed and were giving hima great deal of trouble (Tr.
1157-1158) .

Respondent' s counsel cross-examined Tilley at some |ength,
as he did several of the witnesses, about their injuries and | ack
of notivation in obtaining jobs sooner than they did (Tr.
1141-1160). | find that Tilley's testinmony is sufficiently
credible to show that he nade a reasonable and satisfactory
effort to find work after he was di scharged by respondent. The
description which he provided of the type of injury he suffered
and the kinds of treatnent he has been given support a finding
that he did not feign injuries just to be off fromwork (Tr.
1156- 1157). The fact that he was out of work for well over a
year with no income other than unenpl oynent conpensation woul d
expl ain why he was unable to pay a dentist to stop the
deterioration of his teeth (Tr. 1157-1158). During the period of



hi s unenpl oynent, he lived with his nother-in-law part of the
tine. It was necessary for himto sell his trailer for $1, 000
(Tr. 1136). None of the aforesaid difficulties would be a reason
to hold that Tilley should be denied rei nbursenment for the pay he

lost as a result of his discharge.
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Based on the facts summari zed above, Tilley should be awarded
back pay at the rate of $73.20 per day from May 10, 1980, to
Septenber 1, 1980, and shoul d be awarded back pay at the rate of
$78.80 ($73.20 & pay increase of $5.60) per day from Septenber 1
1980, to June 11, 1981, when he obtained a job with LMB River
Coal Conpany, exclusive of the period fromApril 9, 1981, to June
8, 1981, when respondent's m ne was cl osed because of the strike
(Tr. 1054; 1165). As stated above, no differential need be paid
because his wages with LMB R ver Coal were higher than the anmpunt
he woul d have received had he continued working for respondent,
even if one takes into account respondent's pay increase of
Sept enber 1, 1980.

9. Janes Thacker

Counsel for conplainants stated at the hearing that Janes
Thacker had attended a neeting on Monday, Novenber 16, 1981, the
day prior to the day of reconvening the hearing in this
proceedi ng, and that Thacker had stated on Monday that he coul d
not be away fromwork any | onger than Mnday. Thacker was,
therefore, not present to testify in support of his request for
payment of back wages (Tr. 1160). Conpl ainants' counsel also
expl ai ned that Thacker had obtai ned work after the di scharge on
May 10, 1980, nore quickly than any of the other conplainants.
Thacker, in fact, worked for Teresa Coal Conpany between the tine
he was first discharged on April 10, 1980, and the date of May 1,
1980, when all of conplainants were offered jobs after the first
di scharge (Tr. 1163). Conplainant's counsel further stated that
a cal cul ati on had been made which showed that Thacker was
entitled to 25 days of back pay (Tr. 1162-1163).

Based on the facts provided by conpl ai nants' counsel
Thacker woul d be entitled to back pay at the rate of $73.20 (Tr.
1163) for the period from May 10, 1980, to June 9, 1980, when
Thacker began to work for Triple J Coal Conpany (Tr. 1161).
There were 20 worki ng days between May 10, 1980, and June 9,
1980. Therefore, the remaining 5 working days for which Thacker
is entitled to receive back pay occurred between the first
di scharge on April 10, 1980, and the second di scharge on May 10,
1980. As | have previously explained in this order, the parties
entered into a stipulation as to the anobunt of back pay to which
each conplainant is entitled for the period fromApril 10, 1980,
to May 10, 1980 (Exh. 4). Under that stipulation, Thacker is
said to be entitled to back pay for a period of 14-3/4 days,

i nstead of the 5 days specified by conpl ainants' counsel. The
stipul ation must have been negoti ated before counsel for the
parties were aware of the exact facts with respect to Thacker
Therefore, the parties are at liberty to amend the nunber of
hours for which Thacker is entitled to be paid between April 10
and May 10, 1980, or they may deduct days fromthe 20 days

bet ween May 10 and June 9, 1980, in determ ning the anount of
back pay to which Thacker is entitled. 1In no event should
respondent pay Thacker for nore than 25 days of back pay because
some of the other conplainants have had their back pay reduced
for failure to produce the dates on which they began to work, or
ceased to work, for other enployers. Since Thacker did not



appear at the hearing in support of his claimfor back pay, he
must be held to be entitled only to the 25
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days of back pay which was given in the record by his counsel in
his absence (Tr. 1160-1163).

Award of |nterest

Section 105(c)(2) of the Act provides that any m ner who has
been di scharged in violation of section 105(c)(1) is entitled to
reinstatement "* * * to his fornmer position with back pay and
interest”. The Act does not specify the rate of interest which
should be paid. 1In nmy decision issued in Local Union 1374,
District 28, UMM v. Beatrice Pocahontas Conpany, Docket No. VA
80-167-C, issued August 27, 1981, 3 FMSHRC 2004, | ordered miners
to be conpensated with interest at a rate of 12 percent per
annum | based the 12-percent rate on the fact that the Interna
Revenue Service was paying that rate or requiring taxpayers to
pay that rate in connection with overpaynment or underpaynent of
taxes. The mners in this proceeding were di scharged during a
peri od when interest rates were as high as they have ever been
They woul d no doubt have had to pay at |east 12 percent interest
if they had tried to borrow noney during the period of their
unenmpl oyment. Therefore, | believe that the back pay which is
required to be awarded in this proceedi ng should be nade at a
rate of 12 percent interest.

The parties may defer conputing interest until after ny
final decision awardi ng back pay is issued because interest wll
continue to run until the date of payment. The parties nmay,
therefore, prefer to make the interest cal culations only once,
that is, on the date of paynent.

WHEREFORE, for the reasons given above, it is ordered:

(A) Counsel for respondent and counsel for conplainants
shall confer for the purpose of cooperating in conmputing the
anmount of back pay which is due to each of the nine conplainants,
foll owi ng the procedures which | have herei nbefore specified for
each of the conpl ai nants.

(B) Counsel for respondent and counsel for conplainants
shall supply me with the amobunts due each conpl ai nant on or
bef ore February 8, 1982.

(© The anounts due each conplai nant for the period from
April 10, 1980, to May 1, 1980, are those stipulated to by the
parties in Exhibit 4, except for a possible adjustment which
counsel may wi sh to make in awardi ng Conpl ai nant Janes Thacker
back pay for a period of 25 days.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)
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January 26, 1982

M. Darryl A Stewart
Ofice of the Solicitor
280 U. S. Courthouse

801 Br oadway

Nashvill e, Tennessee 37203

RE: Secretary of Labor, on
behal f of Cyde Jr. Smith

et al

VS.

Mul I'in Creek Coal Conpany, Inc.
Docket No. KENT 81-17-D

Dear Sir:

The conpany's bookkeeper has just called nme and stated

that your figures in the above captioned matter appears to be
correct, including vacation pay and according to the ruling of
the Adm nistrative Law Judge.

I am enclosing a copy of your calculations with a copy of
this letter to the Judge for conpliance with the Order to have
this to himbefore February 8, 1982.

| remain.
Yours very truly,

Charles E. Lowe
Attorney at Law
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January 22, 1982

M. Charles E. Lowe

Atto

rney at

Law

Post O fice Box 69

Pi kevill e,

Re:

Dear

pl ease find stated bel ow our conputations of the gross back
due to each of the nine

wage

(1)

Due
Due
Due
Due

Due
Due
Due
Due
Due

Due
Due
Due
Due
Due
Due
Due
Due

Agreed stipul ated anmount for
t hrough May 3, 1980

Secretary of Labor,
d yde Jr.
Conpany,
No. KENT 81-17-D

Coal
Docket

M. Lowe:

Smi t h,

Kent ucky 41501

et al v.

I nc.

on behal f of
Mullin Creek

In accordance with Judge Steffey's January 12, 1982 Order

s, exclusive of
conpl ai nants involved in the proceedi ng stated above.

Thomas V. Wl ker

15
21
22
21

days'
days'
days'
days'

22
23
19
22
21

days'
days'
days'
days'
days'

20 days'
22 days'
6 days'
0 day's
16 days'
23 days'
21 days'
9 days'

pay
pay
pay
pay

pay
pay
pay
pay
pay

pay
pay
pay
pay
pay
pay
pay
pay

for
for
for
for

for
for
for
for
for

for
for
for
for
for
for
for
for

i nt erest,

May,
June,
July,
August ,

Sept enber ,
Cct ober
Novenber,
Decenber,
January,

February,
Mar ch,
April,
May,

June,
July,
August ,
Sept enber ,

1980
1980
1980
1980

1980
1980
1980
1980
1981

1981
1981
1981
1981
1981
1981
1981
1981

at
at

at

at

at
at
at

at
at
at
at
at
at
at
at

$73.
$73.

period April 1

.80 per day
.80 per day
.80 per day

. 80
. 80
. 80
. 80

20
20
. 20
. 20

day
day
day
day

per
per
per
per

. 80
. 80
. 80
. 80
. 80

day
day
day
day
day

per
per
per
per
per

per day

per day
per day
per day
per day

Subtotal =

0, 1980

Total =

$15, 010.

$16, 226.

1, 098. 00
1, 537, 20
1, 610. 40
1,537. 20

60
40
20
60
80

1, 733.
1, 812.
1, 497.
1, 733.
1, 654.

136.
149.
40.

00
60
80

0
80
40
80
20

108.
156.
142.

61.

00

1, 216. 95

95
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(2)

Due
Due
Due
Due

Due
Due

Due
Due
Due

(3)

Due
Due
Due
Due

Due
Due
Due

(4)

Due
Due
Due
Due

Due
Due
Due
Due
Due
Due
Due
Due
Due

John R Telfer
15 days' pay for My, 1980 at
21 days' pay for June, 1980 at
22 days' pay for July, 1980 at
21 days' pay for August, 1980 at
22 days' pay for Septenber, 1980 at
22 days' pay for Cctober, 1980 at
15 days' pay for July, 1981 at
21 days' pay for August, 1981 at
21 days' pay for Septenber, 1981 at
Agreed stipulated anmount for period Apri
t hrough May 1, 1980
Cyde Smith, Jr.
15 days' pay for My, 1980 at
21 days' pay for June, 1980 at
22 days' pay for July, 1980 at
21 days' pay for August, 1980 at
22 days' pay for Septenber, 1980 at
23 days' pay for Cctober, 1980 at
1 day's pay for Novenber, 1980 at
Agreed stipulated amount for period Apri
t hrough May 1, 1980
James R O evenger
15 days' pay for My, 1980 at
21 days' pay for June, 1980 at
22 days' pay for July, 1980 at
21 days' pay for August, 1980 at
22 days' pay for Septenber, 1980 at
23 days' pay for Cctober, 1980 at
19 days' pay for Novenber, 1980 at
22 days' pay for Decenber, 1980 at
21 days' pay for January, 1981 at
20 days' pay for February, 1981 at
22 days' pay for March, 1981 at
6 days' pay for April, 1981 at
0 day's pay for My, 1981 at

$79.
$79.
$79.
$79.

20
20
20
20

per
per
per
per

day
day
day
day

$84.
$84.

80
80

per
per

day
day

$84.
$84.
$84.

80
80
80

per
per
per

day
day
day

Subtotal =

[ 10, 1980

Tot al

$73.
$73.
$73.
$73.

20
20
20
20

per
per
per
per

day
day
day
day

$78.
$78.
$78.

80
80
80

per
per
per

day
day
day

Subtotal =
| 10, 1980

Tot al

$79.
$79.
$79.
$79.

20
20
20
20

per
per
per
per

day
day
day
day

$84.
$84.
$84.
$84.
$84.
$84.
$84. 80
$84. 80
$0 per

80
80
80
80
80
80

per
per
per
per
per
per
per
per
day

day
day
day
day
day
day
day
day

$ 1,188.

$14, 821.

$15, 979.

00
20
40
20

1, 663.
1, 742.
1, 663.

60
60

1, 865.
1, 865.

00
80
80

1, 272.
1, 780.
1, 780.

60

1, 158. 30

90

$ 1, 098.
1, 537.
1, 610.
1, 537.

1, 733.
1, 812.
78.

$ 9, 407.
1, 070.

$10, 478.

$ 1,188.
1, 663.
1, 742.
1, 663.

1, 865.
1, 950.
1, 611.
1, 865.
1, 780.
1, 696.
1, 865.

508.

00
20
40
20

60
40
80

60

55

15

00
20
40
20

60
40
20
60
80
00
60
80
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Due 16 days' pay for June, 1981 at $84.80 per day = 1,
Due 23 days' pay for July, 1981 at $84.80 per day = 1,
Due 21 days' pay for August, 1981 at $84.80 per day = 1,
Due 9 days' pay for Septenber, 1981 at $84.80 per day =

Subtotal = $25,
Agreed stipulated amobunt for period April 10, 1980
t hrough May 1, 1980 1,

Total = $26

(5) Jerry L. Smith
Due 15 days' pay for May, 1980 at $79.20 per day = $1
Due 21 days' pay for June, 1980 at $79.20 per day = 1,
Due 22 days' pay for July, 1980 at $79.20 per day = 1,
Due 21 days' pay for August, 1980 at $79.20 per day = 1,
Due 19 days' pay for Septenber, 1980 at $84.80 per day = 1,
Due 8 days' pay for Cctober, 1980 at $84.80 per day =
Due 12 days' pay for March, 1981 at $84.80 per day = 1,
Due 6 days' pay for April, 1981 at $84.80 per day =
Due 0 day's pay for May, 1981 at $0 per day =
Due 16 days' pay for June, 1981 at $84.80 per day = 1,
Due 23 days' pay for July, 1981 at $84.80 per day = 1,
Due 21 days' pay for August, 1981 at $84.80 per day = 1,
Due 9 days' pay for Septenber, 1981 at $84.80 per day =

Subtotal = $15,
Agreed stipulated anmount for period April 10, 1980
t hrough May 1, 1980 1,

Total = $17,

(6) David My
Due 15 days' pay for May, 1980 at $68.56 per day = $ 1
Due 21 days' pay for June, 1980 at $68.56 per day = 1,
Due 22 days' pay for July, 1980 at $68.56 per day = 1,
Due 21 days' pay for August, 1980 at $58.56 per day = 1,
Due 22 days' pay for Septenber, 1980 at $74.16 per day = 1,
Due 23 days' pay for Cctober, 1980 at $74. 16 per day = 1,
Due 19 days' pay for Novenber, 1980 at $74.16 per day = 1,
Due 22 days' pay for Decenber, 1980 at $74.16 per day = 1,
Due 6 days' pay for January, 1981 at $74.16 per day =

Subtotal = $12,
Agreed stipul ated amount for period April 10, 1980
t hrough May 1, 1980 1,

Total = $13,
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(7) H K Tilley, Jr.

Due 15 days' pay for May, 1980 at $73.20 per day = $ 1,098.00
Due 21 days' pay for June, 1980 at $73.20 per day = 1, 537. 20
Due 22 days' pay for July, 1980 at $73.20 per day = 1, 610. 40
Due 21 days' pay for August, 1980 at $73.20 per day = 1,537.20
Due 22 days' pay for Septenber, 1980 at $78.80 per day = 1, 733.60
Due 23 days' pay for Cctober, 1980 at $78.80 per day = 1, 812. 40
Due 19 days' pay for Novenber, 1980 at $78.80 per day = 1,497. 20
Due 22 days' pay for Decenber, 1980 at $78.80 per day = 1, 733.60
Due 21 days' pay for January, 1981 at $78.80 per day = 1, 654. 80
Due 20 days' pay for February, 1981 at $78.80 per day = 1,576. 00
Due 22 days' pay for March, 1981 at $78.80 per day = 1, 733.60
Due 6 days' pay for April, 1981 at $78.80 per day = 472. 80
Due 0 day's pay for My, 1981 at $78.80 per day = 0
Due 2 days' pay for June, 1981 at $78.80 per day = 157. 60
Subtotal = $18, 154. 40
Agreed stipulated anmount for period April 10, 1980
t hrough May 1, 1980 1,070.55
Total = $19,224.95
(8) Mnroe Mullins
Due 15 days' pay for May, 1980 at $79.20 per day = $ 1,188.00
Due 21 days' pay for June, 1980 at $79.20 per day = 1, 663. 20
Due 6 days' pay for July, 1980 at $79.20 per day = 475. 20
Subtotal = $ 3,326.40
Agreed stipul ated anmount for period April 10, 1980
t hrough May 1, 1980 1, 158. 30
Total = $ 4,484.70
(9) Janes Thacker
Due 83 hours' pay for May 10, 1980 to June 9, 1980
at $9.15 per hour = $ 759.45
Agreed stipulated amount for period April 10, 1980
t hrough May 1, 1980 = 1,070.55
Total = $1, 830. 00

If your conputations are not the same as ours, please call ne
here in Nashville at 615-251-5818 so that we may di scuss our
differences prior to the required February 8, 1982 subnission to
Judge Steffey.
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Very truly yours,

RALPH D. YORK
Acting Associ ate Regional Solicitor

By
DARRYL A. STEWART
Att or ney



