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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO WEST 80-94-M
PETI TI ONER
V. A/ C No. 04-10854-05003
MASSEY SAND AND ROCK COVPANY, MNE: Indio Pit & M1
RESPONDENT

Appear ances:
Linda R Bytof, Esq., Ofice of Daniel W Teehan, Regional Solicitor,
United States Departnent of Labor, San Francisco, California,

For the Petitioner

Jack L. Corkill Esg.
Indio, California,
For the Respondent

Before: Judge John J. Morris
DEC!I SI ON

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent Massey Sand and
Rock Conpany, (Massey), with a violation of 29 C F. R
56.11-1, (FOOTNOTE 1) a regul ati on adopted under the Federal M ne Safety
and Health Act, 30 U.S.C. 801 et seq. Respondent denies that a
viol ation occurred and further contests the appropri ateness of
the penalty.

After notice to the parties a hearing on the nerits was held
in Indio, California.
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| SSUES

The issues are whether 30 C.F.R 56.11-1 is unduly vague and
t hereby viol ates constitutional due process. Further, did a
violation occur, and if a violation is found, what penalty, if
any, i s appropriate.

FI NDI NGS OF FACT

1. In April, 1979, Randall Thonpson was enpl oyed by Massey
as a mechani c wel der and | oader operator (Tr. 9).

2. Thonpson's duties included servicing equi pnrent and
routi ne mai ntenance (Tr. 10).

3. H s duties also involved greasing the head pulley above
the sand silo.

4. The head pulley is 35 to 40 feet above the ground (Tr.
15).

5. On April 27, 1979, as he had on other occasions,
Thonpson wal ked up the conveyor belt to reach the head pulley
(Tr. 15-18).

6. There was no wal kway, handrail, |adder, or work platform
(Tr. 16-17, Exhibit R 6).

7. As he began to grease the head pulley the conveyor
started and threw himinto the bottomof the silo (Tr. 15, 22).

8. Thonpson had never been told not to clinb the conveyor
belt (Tr. 18-19).

9. Massey abated by installing a | adder to reach a work
pl atform equi pped with handrails (Tr. 42, 149).

10. In January 1979, prior to Thonpson's fall an NMSHA
i nspector di scussed workers clinbing conveyors. The inspector
i ndi cated a crane and cage coul d be used to provide safe access
if the cage itself conmplied with MSHA regul ations (Tr. 142,
Exhi bit P-3).

11. Massey has safety progranms and frequent tool box safety
meetings (Tr. 110, Exhibit R1-R5).

12. Al of Mssey's other conveyors have work platforns at
the head pulleys. These platforns can be reached by | adder or
stairway (Tr. 22).

DI SCUSSI ON

The threshold question is whether the regulation in issue
can wi thstand respondent’'s attack of vagueness.

A statute which either forbids or requires the doing of an



act in ternms so vague that nen of common intelligence nust
necessarily guess at its nmeaning and differ as to its application
violates the first essential
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of due process of law. Connally v. General Construction Co., 269
U S. 385, 391 (1925). This principle of law also applies to

i ndustrial and comercial safety standards that can result in the
i mposition of civil penalties for their violation. Cf Brennan v.
OSHRC, 505 F. 2d 869, 872 (10th Cir. 1974); D ebold, Inc. v.
Marshal |, 585 F. 2d 1327, 1335-1336, (6th Cir. 1978); Longview
Refining Co. v. Shore, 554 F. 2d 1006, 1114 (Tenp Ener., C. App.
1977), cert denied 434, U S. 836 (1977).

I n deciding whether a safety standard satisfies the
principle of due process, the regul ation nust be exanm ned "in the
light of the conduct to which it is applied' Ray Evers Wl di ng
Co. v. OSHRC 625 F. 2d 726, 732 (6th Gr. 1980); United States v.
Nati onal Dairy Products Corp. 372 U S. 29, 33, (1963).

The appel |l ate courts have consi dered the vagueness argunent
in connection with regul ati ons promul gated under the Cccupationa
Safety and Health Act (OSHA), 29 U S.C. 651 et seq

One line of cases dealing with the personal equi prent
regul ati ons have applied an objective "reasonable” test. That
is, whether a reasonably prudent person famliar with the
ci rcunst ances of the industry would have protected agai nst the
hazard. Anerican Airlines, Inc. v. Secretary of Labor 578 F. 2d
38, (2nd Cr. 1978); Voegele Co. v. OSHRC 625 F. 2d 1075, 1079
(3rd Cir. 1980); Bristol Steel & Iron Wrks, Inc. v. OSHRD, 601
F. 2d 717, 723 (4th Cr. 1979) Ray Evers Wl ding Co. v. OSHRC
supra, 625 F. 2d at 731-732; Arkansas Best Freight's SystemInc.
v. OSHRC 529 F. 2d 649, 655 (8th G r. 1976); Brennan v. Snoke
Craft, Inc., 530 F. 2d 843, 845 (9th Gr. 1976). The First
Circuit explained that "know edge of the existence of a hazardous
situation nmust be determned in |light of the comobn experience of
an industry, but that the extent of precautions to take against a
known hazard is that which a conscientious safety expert would
take" General Dynamics v. OSHRC, 599 F. 2d 453, 464 (1st Cr.
1979).

On the other hand, the Fifth Crcuit, by contrast, has
i nked the reasonabl eness standard to the custom and practice of
the industry. |In Ryder Truck Lines, Inc. v. Brennan 497 F. 2d
230, 233 (5th Gr. 1974) the Court said the general industry
safety standard was not unconstitutionally vague as long as it
"affords a reasonabl e warning of the proscribed conduct in the
[ight of common understanding and practices", B & B Insul ation
Inc. v. OSHRC 583 F. 2d 1364 (5th Gr. 1978). See also Cotter &
Conmpany v. OSHRC 598 F. 2d 911 (5th Cr. 1979); Power Pl ant
Di vision, Brown & Root, Inc. v. OSHRC 590 F. 2d 1363 (5th Cr.
1979).

The other circuits have not followed the Fifth Crcuit in
[imting reasonabl eness to the custom and practice of the
i ndustry because, as the First Circuit explained, such a ruling
"would allow an entire industry to avoid liability by maintaining
i nadequate safety training." GCeneral Dynam cs supra. supra 2d at
464, accord Voegele Co., supra at 1078. The
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Sixth Grcuit said that industry standards and custons shoul d not
be determ native of reasonabl eness because there nmay be instances
where a whol e industry has been negligent in providing safety
equi prent for its enployees” Ray Evers Wl ding, supra at 732.

Under either |ine of cases Massey cannot conplain that the
regul ation is vague. The phot ographs show t hat Massey mai ntai ns
an extensive conveyor system (Exhibit R-6, photographs 2 and 3).
Al'l of Massey's conveyors, with the single exception of where
Thonpson was injured, have work platfornms at the head pulleys.
The platforns are reached by | adder or stairways. Fromthese
facts |I conclude that Massey, as its own conscientious safety
expert recogni zed the hazard by providing work platforns for al
but one head pull ey.

Massey's post trial brief argues that MSHA regul ati ons do
not prohibit its enployee fromwal ki ng on the conveyor belt.
Massey's argunent overl ooks the thrust of the regulation. The
regul ation requires safe access to all working place. One nethod
of safe access could be the installation of a | adder, and a work
platformwi th handrails. Another nmethod of safe access could
have been the use of the crane and man cage. |In this case Massey
abated with the former and failed in the proof of the latter

The cases cited by Massey are not inopposite this view In
Cape and Vineyard Division of New Bedford Gas v. OSHRC 512 F. 2d
1148 (1st Cir. 1975) the Court stated: "an appropriate test is
whet her a reasonabl e prudent man famliar with the circunstances
of the industry would have protected agai nst the hazard.” As
previously stated here Massey recogni zed the hazard.

In Diebold, Incorporated v. Marshall, 585 F. 2d 1327 (6th
Cr. 1977), the Court held that a point of operation guarding of
power presses was properly applied to press brakes. However, the
Court would only apply the standard in the future. This was based
on the view that a portion of the standard was unartfully
drafted, that there was a common industry understandi ng regarding
t he guarding of press brakes, and that there was adnministrative
enforcenent indicating that the safety regul ati on was
i napplicable to press brakes. None of the above situations
obtain here. The standard is clear and concise. There is no
common i ndustry understandi ng that work platfornms should not be
provided. Further, there is no showi ng that MSHA ever consi dered
the regul ati on i napplicable.

In Kent Nowlin Construction v. OSHRC 593 F. 2d 368 (10th
Cr. 1979) the Court reversed the finding of a violation of 29
C.F.R 1926. 652(h) The Court ruled that Kent Now in "shoul d not
be penalized for deviating froma standard the interpretation of
which, in relation to kindred standards cannot be agreed upon by
t hose responsi ble for conpelling conpliance with it and with
oversi ght of the procedures for its enforcenent.”
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The fact that Massey provided work platfornms at all other of
head pul | eys which were reached by | adder or stairways woul d
clearly indicate that the cited doctrine is inapplicable.
Massey's also relies on Fleutic v. Rosenberg 302 F. 2d 652 (9th
Cr. 1962); Jordan v. DeCeorge 341 U S. 223 (1951); and
Rodi ne- Becker Co. Docket No. 75-651 but those cases are not
applicable to these facts.

CIVIL PENALTY

Section 110 of the Act, (30 U S.C. 820(i)), provides as
fol | ows:

(i) The Conmi ssion shall have authority to assess al
civil penalties provided in this Act. |In assessing
civil nonetary penalties, the Comm ssion shall consider
the operator's history of previous violations, the
appropri ateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation. |In proposing civil

penal ties under this Act, the Secretary may rely upon a
summary review of the information available to him and
shall not be required to make findings of fact
concerni ng the above factors.

Concerning the Massey's history: there have been four
violations in the previous 24 nonths (Tr. 4). Massey is a snal
to nedium size operator: the conpany operates 40,098 man hours
per year. The Indio pit and m || operates 18,250 man hours per
year (Tr. 4). The assessnent of a penalty will not affect
Massey's ability to continue in business (Tr. 4).

The conpany was negligent since the lack of a work platform
was apparent. The gravity of the violation was severe since an
enpl oyee was working in an unguarded position at the head pulley
35 to 40 feet above the ground. Massey rapidly conplied and
installed the necessary platformand safe access.

The Secretary proposed a special assessnment of $2,500.00
(Exhibit P-2). | disagree. The Secretary's proposal overly
concentrates on the gravity of the violation. The remaining
favorabl e statutory criteria cannot be ignored. Considering the
statutory criteria | assess a civil penalty of $500.00.

its
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Based on the foregoing findings of fact and conclusions of |aw I
enter the follow ng:

ORDER
1. Ctation 379052 is affirned.

2. Acivil penalty of $500.00 is assessed.

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAAAASAAAAAAASAAAAL
~FOOTNOTE_ONE
1 The cited regul ati on provides as foll ows:

056. 11 Travel ways, 56.11-1 Mandatory. Safe neans of
access shall be provided and nmaintained to all work places.



