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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CONSQOLI DATI ON COAL CQOVPANY, Contest of Ctation
CONTESTANT
V. Docket No. WEVA 81-222-R
Citation No. 805557; 12/30/80
SECRETARY OF LABOR,

M NE SAFETY AND HEALTH Bl acksville No. 2 M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 81-361
PETI TI ONER A/ O No. 46-01968- 03076
V.

Bl acksville No. 2 M ne
CONSCOL| DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON AND ORDER

The captioned review penalty proceeding is before nme on
reassi gnment from Judge Cook who held a consolided hearing in
McHenry, Maryland on July 28, 1981.

There is no genuine dispute as to any of the materia (FOOINOTE 1)
facts.1l The dispositive issue is whether as a matter of |aw
30 C.F.R 70.201(d) (FOOINOTE 2) nandates corrective action dust sanpling
on each production shift during the tine fixed for abatenent.
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The operator contends that the referent of the denonstrative
pronoun "then" is any time during the tinme fixed for abatenent.
Where, as in this case, the tinme fixed for abatenent was sone 32
days, the operator's interpretation would permt severa
production shifts to be run without sanpling prior to the tine
fixed for abatenent.

Counsel for MSHA clains the proper interpretation is the
"very first production shift" follow ng the acconplishnment of
corrective adjustnents to the operator's dust control system
The operator concedes it did not begin sanpling until the second
production shift after corrective action was taken

Both interpretations are at variance with the statutory
directive that underlies the inproved standard. The standard
issued in April 1980 is a paraphrase of section 104(f) of the
M ne Safety Law, which is identical with old section 104(i) of

the Coal Act, 30 U S.C | 814(f).(FOOINOTE 3) The statute provides that

after a notice of violation of the respirable dust standard

i ssues "fixing a reasonable tinme for abatenment of the violation,"
the operator "[d]uring such tinme," shall "cause sanples

to be taken of the affected area during each production shift."
Under the plain and unanbi guous | anguage of the statute it is
clear that "during the tine fixed for abatenent,” here the 32
days, the operator was obligated to take dust sanples "during
each production shift" and not just on the production shifts that
cane after corrective action was taken

Since it would do violence to the Congressional intent and
to established canons of construction of remedial |egislation to
construe the inproved standard nore narrowy than the statute,
find the phrase "and then" as used in the inproved standard neans
"during the tine fixed for abatenment." (FOOTNOTE 4) For these reasons,
conclude the failure to sanple on the first production shift
after corrective action was taken was a violation of 30 C.F.R
70.201(d).

Because the operator failed to sanple during only one
production shift after conpliance was achi eved the mners were
not exposed to any
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significant health hazard. On the other hand, the operator is
chargeabl e with know edge that sanpling was required on each
production shift during the period fixed for abatenment. Any
clainmed anbiguity in the inproved standard is resol ved by
reference to the statutory standard in effect since 1970. That
i gnorance of the law is no defense applies whether the | aw be a
statute or a duly pronul gated and published regulation. United
States v. International Mnerals & Chem cal Corp. 402 U.S. 558,
563 (1971).

For these reasons, and after considering the other statutory
criteria, | conclude the anmount of the penalty warranted for the
violation found is $150. 00.

Accordingly, it is ORDERED that the operator pay the penalty
assessed, $150.00, on or before Friday, February 26, 1982, and
that subject to paynent the captioned matter be D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 The operator's claimthat incul patory statements to
I nspector Ryan by the operator's safety superintendent were
i nadm ssible hearsay is without nmerit. FRE 801(d)(2)(CQ, (D).
Under the Federal Rules of Evidence statements nade to a
decl arant by an authorized agent of a party acting within the
scope of his enploynent are excluded fromthe category of
hearsay. As the Advisory Conmttee Note shows no guarantee of
trustworthiness is required in the case of such an adm ssion
The lack of merit in the objection was underscored when counse
for the operator chose to elicit the same incul patory information
fromthe operator’'s dust foreman, M. Reese (Tr. 67). This was
later confirnmed in questioning by the trial judge (Tr. 81).

~FOOTNOTE_TWOD
2 The standard provides:

"During the tinme for abatement fixed in a citation for
violation of [the respirable dust standards], the operator shal
take corrective action to |l ower the concentration of respirable
dust to within the perm ssible concentration and then sanple each
production shift until five valid respirable dust sanples are
taken. "

~FOOTNOTE_THREE
3 This provides:

"If, based upon sanpl es taken, anal yzed, and recorded
pursuant to section 202(a), . . . the applicable limt on the
concentration of respirable dust required to be maintained under
this Act is exceeded and thereby violated, the Secretary or his
aut hori zed representative shall issue a citation fixing a
reasonable tinme for the abatenment of the violation. During such



time, the operator of the mne shall cause sanples described in
section 202(a) to be taken of the affected area during each
production shift . . . ."

~FOOTNOTE_FQOUR
4 Under section 101(a)(9), 30 U S.C | 811(a)(9), no

i nproved standard can reduce the protection afforded mners by a
statutory standard.



