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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO WEST 80- 387
PETI TI ONER
V. A/ C No. 05-00296-03040
CF & | STEEL CORPORATI ON, MNE: Allen
RESPONDENT

DECI SI ON AND ORDER
Appear ances:

James H Barkley Esq. Ofice of the Solicitor
Ofice of the Solicitor
United States Departnent of Labor
1585 Federal Buil ding
1961 Stout Street
Denver, Col orado 80294,
For the Petitioner

Phillip D. Barber Esq.
Wl born, Dufford, Cook & Brown
1100 Uni ted Bank Center
Denver, Colorado 80290,
For the Respondent

Before: Judge Jon D. Boltz

STATEMENT OF THE CASE
Petitioner filed a petition for assessnent of a civil

penal ty agai nst the respondent for alleged violation of 30 C F.R
75.1003-2(e), pronulgated by authority of the Federal M ne Safety
and Health Act of 1977. The cited section states in pertinent
part "El ectrical contact shall be maintai ned between the nine
track and the frames of off-track m ning equi prent bei ng noved
in-track . "

Respondent denies that there was a violation of the cited
regul ati on.
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Fi ndi ngs of Fact

1. On March 26, 1980 at respondent's Allen Coal Mne an
MSHA i nspector observed a belt drive and notor wei ghing between
500 and 700 pounds whi ch had been | oaded onto a flatcar being
pull ed by an electric trolley | oconotive.

2. The trolley was powered by a direct current of 250 volts
of electricity which passed fromthe overhead trolley wire
t hrough the | oconotive and then down through the rail as a return
conduct or.

3. The flatcar was constructed of steel and the belt drive
and notor were mainly constructed of steel. The flatbed surface
was 16 to 18 inches above the rails on which it rode. The top of
the belt drive and notor was approximately 6 to 8 i nches bel ow
the trolley wire.

4. The flatcar had an amount of sand and dirt on it, and
some of it had been scrapped off in order to nount the belt drive
and notor onto the flatcar.

| SSUE

Was el ectrical contact being maintai ned between the m ne
track, the flatcar, and the belt drive and notor while the
| oconoti ve was novi ng the equi pnent ?

DI SCUSSI ON

The MSHA inspector testified that in the event contact is
made between the bare trolley wire and the netal casing of the
belt drive assenbly, the equiprment woul d beconme energized. In
order to prevent a miner fromreceiving an electrical shock from
an energi zed pi ece of equipnent on a flatcar there nust be a
solid connection of metal -on-netal so that a continuous ground to
the rail is provided.

The flatcar surface had sone sand and dirt on it, sonme of

whi ch had been scrapped off in order to nount the belt drive on
the car. The inspector testified that although the | oad consisted
of metal sitting on netal, a chain of that type is not acceptable
as a continuous connection. The |oad m ght be "sporadically
altered" and with the sand and dirt present on the flat bed rai
car, there was no safe guard fromelectrical contact to any
person who m ght touch the belt drive when it mght be energized.

The cited regul ation states, however, that "electrica
contact shall be maintai ned", and the evidence does not show that
this was not being done. The inspector testified that he was
assum ng that with "steel -on-steel between the belt drive and the
flatcar, and steel-on-steel between the flatcar and the rails”
there was el ectrical contact. The inspector did not use any
means to determ ne whether there was el ectrical contact between
the flatcar and the belt drive and notor when the citation was
i ssued. The inspector stated that an ohnmeter could be used for



t hat purpose.
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The regul ation states that electrical contact shall be
mai nt ai ned, but it does not state howthis is to be acconplished.
Al t hough there was evidence that some sand on the flatcar surface
m ght break the electrical contact, there was no evidence that
contact was not being maintained at the tinme the inspection took
pl ace.

The evi dence presented |leaves ne in a position of having to
specul ate as to whether the required electrical contact was or
was not present at the time the citation was issued; or, to
specul ate further, whether or not electrical contact m ght be
broken if the | oad becane "sporadically altered". The petitioner
must show that electrical contact was not, in fact, being
mai ntained in order to present a prinma facie case. Having failed
to do so, the citation should be vacat ed.

CONCLUSI ON OF LAW

1. The undersigned administrative |aw judge has
jurisdiction over the parties and subject matter of these
pr oceedi ngs.

2. The petitioner has failed to present a prinma facie case
showing a violation of 30 CF.R 75-1003-2(e) as alleged in
Ctation No. 388365.

ORDER

Citation No. 388365 and the civil penalty therefor is

VACATED.

Jon D. Boltz
Admi ni strative Law Judge



