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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER
V.

THE PI TTSBURGH & M DWAY COAL
COVPANY,
RESPONDENT

Appear ances:

CIVIL PENALTY PROCEEDI NG
DOCKET NO WEST 79-405
MSHA CASE NO. 05-00303- 03005

M NE: Edna Strip

Katherine Vigil, Esg., Ofice of Henry C. Mahl man, Associate
Regi onal Solicitor, United States Departnent of Labor,

Denver, Col orado,

For the Petitioner

Terrance M Cull en Esq.
Denver, Col orado,

For the Respondent

Bef or e: Judge John J. Morris

The Secretary of Labor,

Heal th Admi ni stration, (MSHA),
Pittsburgh and M dway Coal M ning Co.,
30, Code of Federal Regul ations |

77.1110,

DECI SI ON

on behalf of the Mne Safety and
charges that respondent, The

(P &M, violated Title
(FOOTNOTE 1) a regul ation

adopt ed under the authority of the Federal Mne Safety and Health

Act, 30 U S.C. 801 et seq.
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| SSUES

The issues are whether P & Mviolated the regulation. |If a
viol ati on occurred, what penalty, if any, is appropriate.

STI PULATED FACTS

The parties waived a hearing and filed the following witten
stipul ation:

1. Respondent operates a surface coal nmine at Gak Creek
Col orado, called the Edna Strip M ne;

2. The operation of the Edna Strip M ne affects conmerce
and is thus subject to the provisions of the Federal Mne Safety
and Health Act of 1977, 30 U.S.C. | 801 et. seq., (the "1977
Act").

3. That this proceeding is properly before the Honorable
John J. Morris.

4. An authorized representative of the Secretary of Labor
conducted an inspection of the Edna Strip Mne on June 12, 1979,
in order to determ ne respondent’'s conpliance with the 1977 Act
and valid regul ations pronul gated by the Secretary of Labor
pursuant to the 1977 Act.

5. As part of that inspection, the authorized
representative of the Secretary di scovered a damaged fire
ext i ngui sher on an expl osives truck of the respondent. This fire
ext i ngui sher was inoperative on the day of the inspection because
of a damaged release lever. As a result, the authorized
representative of the Secretary of Labor issued Ctation No.
791622 to the respondent, which citation alleges that
respondent's danaged fire extinguisher constitutes a violation of
30 CF.R | 77.1110 by the respondent. The respondent does not
di spute the exi stence of an inoperative fire extingui sher on the
expl osi ves truck.

6. The authorized representative of the Secretary did not
al l ege that respondent had violated 30 C.F.R | 77.1109 despite
the presence of the inoperative fire extinguisher on the
respondent' s expl osives truck

7. On June 12, 1979, there were two operative type ABC fire
extingui shers with a conbined rated extinguishing capacity of 15
BC on the cited vehicle, one 10 BC and one 5 BC. Thus,
respondent states it was in conpliance with 30 C F. R
77.1109(f) on the day G tation No. 791622 was i ssued.

8. The damage to the inoperative fire extinguisher for
which Ctation No. 791622 was issued was not obvious during the
daily inspections of the cited vehicle. 1In addition, the
permanent tag attached to the cited fire extingui sher indicated
that it had been conpletely exam ned by the respondent within the
si x months precedi ng June 12, 1979.
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DI SCUSSI ON

The stipulated facts clearly support the conclusion that P &
Mviolated 30 CF.R | 77.1110. The regul ation provides that
fire fighting equi pnent shall be usable and operative. A fire
ext i ngui sher on the explosives truck on the day of this
i nspecti on was inoperative and consequently unusable. The
ext i ngui sher had a broken rel ease | ever.

P & Ms defense evolves in this fashion: Section 77.1110
states that "firefighting equi pment shall be continuously
maintained . . .". 30 CF.R 1109(f) (FOOTNOTE 2) relating to the
gquantity and |l ocation of fire fighting equi pmrent states that
vehi cl es shall be equipped in accordance with the National Fire
Protecti on Associ ati on Handbook, 12th Edition 1962. The parties
and their post trial briefs agree that P & Mwas in conpliance
with 30 CF.R | 77.1109(f) on the day the citation was issued.

I am not persuaded by P & Ms argunent. Section 77.1110 in
effect states that [all] firefighting equi pnent shall be
continuously maintained in a usable and operative condition
Section 77.1109(f) establishes the m nimum quantity of such fire
fighting equipnent. If P & Mplaces a quantity in excess of the
m ni mum such fire extingui shers nmust neverthel ess be usabl e and
operative. This view necessarily conflicts with P & Ms
contention that a violation cannot be based on the existence of
an inoperative fire extingui sher where the explosives truck al so
has operative fire equi pment neeting or exceedi ng the requirenent
of 30 CF. R | 77.1109(f).

| agree with P & Ms viewthat it need only neet the m ni mum
requi renents of two fire extinguisher required by 30 CF.R
77.1109(f); however, having undertaken to provide nore equi pnment,
it must be usable and operative.

P & Mstates the Secretary's view is unreasonabl e because
under his construction a fire extingui sher which is awaiting or
being repaired could be in violation of the regulation. |
di sagree. A fire extinguisher awaiting repair seens hardly by
any stretch of the imagination to be "fire fighting" equipnent.
In any event P & M has not presented those facts for
adj udi cati on.
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P & Msays no dimunition of a miner's protection could occur
because two operative fire extinguishers were present. Such a
factual situation would require the mner to guess which two of
the three extinguishers were operative. There are no doubt
situations in a fire when a mner would not have a wealth of tine
to make his choice. Further, P & Ms argunent |eads ne to extend
it. Consider the hazards if only two extinguishers out of a tota
of , say six extinguishers, were operative. The law is clear that
if a conflict exists between an interpretation that pronotes
safety and an interpretation that woul d serve another purpose at
t he possi ble conprom se of safety the first should be preferred
UMWA. v. Kl eppe 562 F. 2d 1260, 1265 (D.C. Cr. 1977).

CIVIL PENALTY

P&M inthe alternative, argues that the $114 proposed
civil penalty is excessive. This view rests on the proposition
that the fire extingui sher damage was not obvi ous and that the
ext i ngui sher had been exam ned within the six nonths preceding
the date of the inspection. This issue goes to P & Ms
negl i gence which | consider higher than usual inasnmuch as this
was an expl osives truck.

P & Mfurther notes it imrediately conplied and abated the
violation and it also reargues its view that no safety problem
exi sted. Abatenent is a factor favorable to P & M

Section 110(i) 30 U.S.C. 820(i) sets forth the criteria for
assessing civil penalties and on the basis of the stipul ated
facts and the statute | deemthat the proposed civil penalty of
$114 is appropriate.

Based on the foregoing facts and conclusions of law | enter
the foll ow ng:

CRDER

Citation 791622 and the proposed civil penalty therefor are
affirnmed.

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAAAAL
~FOOTNOTE_ONE
1 The cited standard provides as foll ows:

77.1110 Exam nation and mai ntenance of firefighting
equi prent. Firefighting equi pment shall be continuously
mai ntai ned in a usable and operative condition. Fire
ext i ngui shers shall be exam ned at | east once every 6 nonths and
the date of such exam nation shall be recorded on a permanent tag
attached to the extinguisher.

~FOOTNOTE_TWD



2 The standard, 30 C.F.R 1109(f), referred to by P & M
reads as foll ows:

(f) Vehicles transporting expl osives and bl asti ng
agents shall be equipped with fire protection as recomended in
Code 495, section 20, National Fire Protection Association
Handbook, 12th Edition, 1962.



