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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO WEST 81-80-M
PETI TI ONER
V. MSHA CASE NO. 48-00152- 05030
FMC CORPORATI ON, M NE: FMC
RESPONDENT
FMC CORPORATI ON, CONTEST OF ClI TATI ON PROCEEDI NG
CONTESTANT
V. DOCKET NO WEST 80-397-RM
SECRETARY OF LABCR, Ctation No. 337613
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , M NE: FMC
RESPONDENT

DECI SI ON AND ORDER

Appear ances:
James R Cato Esq.
Ofice of the Solicitor
United States Departnent of Labor
911 V&l nut Street, Room 2106
Kansas City, Mssouri 64016,
Attorney for the Secretary

John A. Snow Esg.
VanCott, Bagley, Cornwall & MCarthy
50 S. Main, Suite 1600
Salt Lake City, Uah 84144,
Attorney for FMC Corporation

Before: Judge Jon D. Boltz
STATEMENT OF THE CASE

Pursuant to provisions of section 105(d) of the Federal M ne
Safety and Health Act of 1977 (hereinafter the "Act"), FMC
Corporation (hereinafter "FMC') filed its Notice of Contest of a
citation issued June 13, 1980 which, alleged a violation of 30
C.F.R 57.6-107. The regulation reads "Holes shall not be
drilled where there is danger of intersecting a charged or
msfired hole." FMC alleges that the citation is invalid and
voi d.
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Subsequent to the filing of the Notice of Contest, the Secretary
filed a petition for assessnent of a civil penalty for the
violation alleged in the same citation. An order was entered
consol i dati ng the above cases for hearing. The parties agreed
that | have jurisdiction over the parties and subject matter of
t hese proceedi ngs.

FI NDI NGS OF FACT

1. FMCis a large operator, and the inposition of a
proposed civil penalty will not affect FMC's ability to continue
i n business.

2. FMC s history of previous violations is not
extraordinary with respect to other mnes of simlar size.

3. FMC denmpnstrated good faith in abating the all eged
violation after notification.

4. 1t is the procedure at FMC s underground Trona M ne that
the standard pattern used for drilling and blasting is to
commence work on the right side of a roomand then nove to the
left. Thus, the driller mght drill the right crosscut of a
room then left to the face, and then nove to the |left side of
the roomand drill the left crosscut.

5. After the driller conpletes his work in a room the
bl aster (shot fire) follows and woul d prepare the right crosscut,
the face, and then the left crosscut, in that order, for
bl asti ng.

6. The blaster inserts the primer in the drill holes and
then the holes are tanped with expl osive agent. The wiring of
the holes is then completed in order to be ready for firing.

7. On June 10, 1980, Billy Smith, a blaster, was assigned
to load and blast in roons 4 and 5 after they were drilled on the
same date. In room4 only the face and left crosscut were to be
drilled and blasted, but in room5, the right crosscut, face and
left crosscut were to be prepared for blasting.

8. It took Smith approximately 20 to 30 minutes to prepare
a face or crosscut for blasting, and it took approximately 10 to
20 minutes for the driller to drill a face or crosscut.

9. After the driller conpleted drilling the face and | eft
crosscut of room4 he noved into room5 and began drilling the
right crosscut. On the opposite side of the right crosscut of
room5 was the | eft crosscut of room4

10. Imediately following the drillers w thdrawal fromroom
4, Smith entered the roomand | oaded the drill holes at the face
with priner, but instead of conpleting the operation by inserting
t he expl osives, tanping or stenmmng the holes, and conpleting the
wiring, he noved to the left crosscut of the sane room and
commenced |l oading it.
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11. The driller was still drilling holes in the right crosscut
of room5 when Smith began | oading the explosives in the left
crosscut of room4. The driller and blaster were then working on
t he opposite sides of the sanme wall.

12. Wiile the driller was drilling the last hole in the
right crosscut of room5, the drill intersected a charged hole in
the left crosscut of room4, resulting in an expl osion which
fatally injured Smth.

13. According to FMC drilling procedures, ". . . the
drill operator must nmake sure of the location to be drilled to
insure that he will not drill into places that are already tanped

or being tanped with explosives."
| SSUES

Was there a violation of 30 C.F.R 57.6-107 on June 10,
1980, and, if so, what is the appropriate penalty?

DI SCUSSI ON

Smith failed to foll ow FMC procedures in that he did not
finish preparing the face of room4 for blasting before he noved
on to the left crosscut. Smith's supervisor told hima short
time before the accident to check in room5 to make sure the
driller was finished before he charged the |left crosscut of room

4. 1t was also the duty of the driller to ensure that he would
not drill into places that were "al ready tanped or being tanped
with explosives."” These acts or om ssions caused the drill to

i ntersect the previously drilled and charged hol e.

FMC argues that there was no violation of the cited
regul ati on because drilling was not occurring where there was a
danger of intersecting a charged hole, and that the only reason a
charged hole was intersected was due to the negligence of Snith
In other words, the standard nerely prohibits an operator from
drilling in an area where there is a reason to know that there is
a possibility or a danger of intersecting a charged hole. Since
there was no reason for FMC or the driller to know that Snmith
woul d not be followi ng the prescribed procedures, there was no
reason to believe that the driller would intersect a charged
hol e.

Thi s argunent overl ooks the fact that the driller also did

not conmply with FMC s own drill operator requirements. According
to one rule, the drill operator nust ensure that he will not
drill into places that are already tanped or being tanped with
expl osives. The drill operator failed to do this.

There was danger of intersecting a charged hol e because both

the drill operator and blaster were working in adjacent roons.
This condition al one created the danger, and, thus required that
steps be taken to ensure that the drill did not intersect a

charged hol e. The evi dence shows that
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neither the blaster nor the drill operator took the precautions
required by FMC or both m ners woul d have known exactly where the
ot her was wor ki ng, and the accident could have been avoi ded.
Since there was danger of intersecting a charged hole, the hole
shoul d not have been drilled, according to the cited regul ation
Thus, | find that there was a violation of 30 C F.R 57.6-107, as
al | eged.

I find that the proxi mate cause of the violation was the
failure of the blaster and the drill operator to follow
supervisors instructions and FMC s specific work rules. However,
the Act inposes strict liability on the m ne operator in cases
wher e enpl oyee m sconduct has caused a violation of a regulation
Citation Heldenfells Brothers, Inc., v. Marshall and FMSHRC, 2
MSHC 1107 (5th G r. 1981). Lack of negligence on the part of FMC
acts to mtigate the proposed civil penalty.

CONCLUSI ON OF LAW
The Secretary has proven by a preponderance of the evidence
that FMC violated 30 CF.R 57.6-107, as alleged in Ctation
337613.
ORDER
Ctation No. 337613 is affirnmed, the Notice of Contest is

di smssed, and FMC is ordered to pay a civil penalty in the sum
of $500.00 within 30 days of the date of this Decision

Jon D. Boltz
Admi ni strative Law Judge



