CCASE:

SCL (MSHA) V. KENTUCKY CARBON
DDATE:

19820223

TTEXT:



~381

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 81-140
PETI TI ONER
V. A. C No. 15-11161-03043D
KENTUCKY CARBON CORPORATI ON, Call oway No. 1 M ne
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT

The parties have reached a settlement of the violation
involved in the total sumof $1,000.00. MsHA's initial
assessnent therefor was $5,000.00. |In their joint nmotion the
parties indicate:

"The parties, by counsel, after |engthy discussions of the
criteria set forth within section 110(i) of the Act and a revi ew
of the trial record (Docket No. KENT 80-145-D) consisting of 653
pages, have agreed that the pending matter should be settled for
$1, 000.

The following is a discussion of the section 110(i)
criteria.

1. Negligence - The violation resulted froma | ow degree of
ordi nary negligence. This conclusion is based upon the foll ow ng
consi derati ons:

a. The failure of Gooslin, the discrimnatee, to
timely notify Kentucky Carbon of his intentions to nmake
a safety inspection on the night of Septenber 30, 1979.

b. Gooslin's unprotected activity, i.e., "On Septenber
30, 1979, conpl ai nant Bobby Gooslin engaged in the
follow ng activity which does not constitute protected
activity under section 105(c) of the Act: After being
refused the right to enter and inspect the mne by
Shift Foreman Janmes Christian, Gooslin said, "I'mgoing
to show these damm Hagers that they don't run this
pl ace."' Secretary of Labor, on behalf of Bobby Gooslin
v. Kentucky Carbon Corporation, Docket No. KENT
80- 145-D (FMSHRC, March 18, 1981), page 24.

c. The coment nmade by Admi nistrative Law Judge
Laurenson in the original Gooslin case at page 15:
"The UMM and Kentucky Carbon were on a collision
course. To put it kindly, MSHA was nerely negligent.
VWil e these events are not directly related to the
i ssues at hand, they set the stage for the events of
Sept ember 30, 1979, which culmnated in the work
st oppage and the di scharge of Bobby Gooslin." The



events referred to in the above quotation are:

1. Strained | abor-managenent rel ations at the
Calloway No. 1 M ne
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2. A history of wildcat work stoppages.

3. Kentucky Carbon's witten notification of its
intent to discharge any mner involved in any
unaut hori zed work st oppage.

4. The discharge and subsequent reinstatenent of
thirteen mners who invoked their individua
rights pursuant to the wage agreenent, by refusing
to work in an area which they considered unsafe.

5. A continuing dispute between UMM and Kent ucky
Carbon regarding the requirenment of a twenty-four
hour notice before making a safety committee
i nspecti on.

6. The UMM and Kentucky Carbon di spute invol ving
MSHA in dealing with the propriety of hauling
supplies on mantri ps.

2. Gavity - This violation could have a future effect upon
m ners who desire to assert rights protected by section 105(c) of
the Act. However, the parties believe that the gravity of this
matter has been negated by the decision in the discrimnation
proceedi ng heretof ore nmenti oned.

3. ©Good Faith - Cood faith in the traditional sense is not
applicable to the matter at hand. The fact that Kentucky Carbon
refused to voluntarily reinstate Bobby Gooslin after the M ne
Safety and Health Administration determ ned that Gooslin's
di scharge was a violation of section 105(c) of the Act should not

be considered as a |lack of good faith; after all, Kentucky Carbon
was exercising its right to contest said MSHA findi ngs by neans
of civil litigation as prescribed within the Federal Mne Safety

and Health Act of 1977.

4. History - Kentucky Carbon Corporation was a respondent
in three prior 105(c) discrimnation cases filed with the Federa
M ne Safety and Heal th Revi ew Conm ssion. However, all three
cases were settled without an affirmative finding of a section
105(c) violation.

5. Size - Kentucky Carbon Corporation is a | arge operator

6. Ability to Remain in Business - The agreed penalty will
not affect Kentucky Carbon Corporation's ability to remain in
busi ness.

It is the parties' belief that approval of this settlenent
isinthe public interest and will further the intent and purpose
of the Federal Mne Safety and Health Act of 1977."
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CORDER

Respondent, if it has not previously done so, is ordered to
pay $1,000.00 to the Secretary of Labor within 30 days fromthe
date of this decision.

M chael A. Lasher, Jr.
Judge



