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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

FRANKLI N D JOHNSQN, COVPLAI NT OF DI SCHARGE
COVPLAI NANT DI SCRI M NATI ON, OR
V. | NTERFERENCE
EASTERN ASSOCI ATED COAL CORP. Docket No. WEVA 80-647-D
RESPONDENT

Keystone No. 2 M ne
DEC!I SI ON

Appear ances: Thomas L. Butcher, Esqg., Pineville, Wst Virginia,
for Conpl ai nant
Sally S. Rock, Esq., Eastern Associ ated Coa
Cor poration, Pittsburgh, Pennsylvania, for Respondent

Bef or e: Judge Melick

This case is before me upon the conplaint of Franklin D
Johnson under section 105(c)(3) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. section 801 et seq., the "Act,"
al l eging that Eastern Associ ated Coal Corp. (Eastern) discharged
hi m on March 20, 1980, in violation of section 105(c)(1) of the
Act. (FOOTNOTE 1) An evidentiary hearing was held on M. Johnson's
conpl aint in Beckley, Wst Virginia, on August 18 and 19, 1981
On January 18, 1982, the case was transferred to the undersigned
Judge and the parties agreed to subnit the case to this Judge for
deci sion on the existing record.

M. Johnson can establish a prima facia violation of section
105(c) (1) of the Act if he proves by a preponderance of the
evi dence that he has engaged in an activity protected by that
section and that the discharge of himwas notivated in any part
by that protected activity. Secretary of Labor ex rel David
Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786 (1980), rev'd. on
ot her grounds, Consolidation Coal Co. v. Secretary, 663 F2d 1211
(3d Gir. 1981). Before his discharge, Johnson was night shift
foreman in the 3 right 3 west section of Eastern's
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Keystone No. 2 mine. He clains as protected activity all eged
safety conplaints on or about March 15, 1980: (1) to Tyler Snow,
the second shift mne foreman and Johnson's inmedi ate supervi sor
expressi ng di sapproval of orders by Snow to "cut 6 foot [roof]
bolts into 4 foot bolts and to put themup", and (2) to Snow and
to general mne foreman Donzal MNbrgan, conplaining that the
precedi ng day shift foreman, Don Mbore, had been | eaving
Johnson' s wor kpl ace unsafe by "cutting places in the mne too
deep and too wi de" and by | eaving excessive coal accumul ations.
Eastern deni es that Johnson nade any conplaint to Snow about the
shorteni ng of roof bolts and maintains that although di scussions
during the period March 10 to March 20, 1980, did, indeed, take
pl ace anong Johnson, Snow, and Myrgan, concerning the conditions
and m ning practices where Johnson had been worki ng, including
the need for additional clean up, rock dusting, and ventilation
t hese di scussions did not constitute "safety conplaints” within
t he nmeani ng of the Act.

Even assum ng, arguendo, that the conplaints were in fact
made to Tyl er Snow and Donzal Morgan as all eged and even
assum ng, arguendo, that those conplains were protected activity
under Section 105(c)(1), | do not find in this case any direct
evi dence, nor sufficient circunstantial evidence, to prove that
t he individual who nade the decision to di scharge Johnson had any
know edge at that tine of any such conmplaints. | conclude
t herefore that Johnson's di scharge could not have been noti vated
in any part by the alleged protected activity and that
accordingly there has been no violation of the Act. Pasula,
supra.

| find that, ultimately, the decision to discharge Johnson
was i ndependently nmade by the senior official of the Keystone No.
2 mne, Mne Superintendent Wayne Jones. Wile there is no
guestion that m ne foreman Donzal Morgan was the individual who
i nformed Johnson of his discharge, it is apparent fromthe
credi bl e evidence of record that Morgan was essentially only
carrying out the orders of the m ne superintendent. According to
Superi nt endent Jones, he told Mrgan that "Johnson has got to go
* * * [i]f you don't doit, I will". It is apparent that Jones
made t hi s decision spontaneously and i ndependently during a
personal inspection of the mne on the norning of March 20th.
Jones and Eastern's safety inspector Dallas Peters were
i nspecting the mne early that norning in anticipation of a
government "blitz" inspection. According to Jones, the 3 right 3
west section, which had | ast been worked by Johnson, was in
"mserable” condition. It was "filthy dirty" with excessive coa
dust, |oose coal accumul ations, and insufficient rock dusting.
In particular, there was coal spillage up to the bottom of the
conveyor belt sonme 24 to 26 inches deep for a distance of about

150 feet. 1In addition, Jones found seriously inadequate
ventilation of the section in an area of well known nethane
problenms. In sum Jones found the conditions |eft by Johnson so
unsafe he concluded there was an "inmm nent danger”. The section

was i mredi ately closed down, and it took nore than a full shift
of cleanup work to get it back



~400

i nto production. Johnson does not deny that he |eft dangerous
conditions in his section and that as foreman he was responsible
for those conditions. |ndeed, he unequivocally admts that his
section was neither adequately cleaned nor properly rock dusted
and that he was accordingly in violation of conpany standards.

Superi nt endent Jones deci ded on the spot that Johnson woul d
have to go and recalled that he |later directed Donzal Mrgan to
carry out that decision. Mrgan recalled discussing Johnson's
status with Jones but thought that he had made the decision to

di scharge Johnson by hinmself. | find Morgan's testinony
uncertain and equivocal in this regard and | therefore find
Jones' testinmony the nore persuasive. It is clear that no other

deci sion would in any event have been tol erated by Jones. Since
it is neither alleged nor proven that Jones had any know edge of
Johnson's purported safety conplaints to Snow and Mrgan, |
cannot find that the discharge of Johnson by Jones was notivated
in any part by such conpl ai nts.

Even assum ng, arguendo, that Donzal Morgan had parti ci pated
in the decision to discharge Johnson, it would have been
untainted by any inproper notive. It is not alleged that Morgan
had know edge of the conplaints Johnson purportedly nmade to Snow
about shortening roof bolts and there is insufficient evidence,
in any event, to support such a claim Johnson neverthel ess
initially maintained that he had conpl ai ned over a period of 3
nmont hs to both Snow and Morgan about the conditions left in his
section by the preceding day shift foreman, Don More. Under
cross exam nation, Johnson did, however, retract and admt that
he had foll owed More on no nore than five occasions within a
period of less than two weeks and actually conpl ained only two or
three tinmes. Johnson continues to maintain that on one of those
occasions, he called Snow to report that More had taken a 23
foot cut of coal in an entry -- a deeper cut than normally
al l owned. Johnson allegedly reported that More had failed to
"tinber it down to standard" so that it was unsafe to work in the
entry until his own crew had perforned that task. On the other
occasi ons, he apparently called Snow because More had |left the
section wi thout adequate cleaning and rock dusting.

Nei t her Snow nor Morgan deny that they had fromtinme to tinme
recei ved such routine reports from Johnson, just as they had from
other foremen. It was the regular practice at the mne for the
oncom ng section foreman to report such conditions to the shift
foreman to explain delays in beginning production and that is the
context in which Johnson's reports were taken. At no tine did
Johnson or his crew refuse to work because of unsafe conditions.

I nasmuch as it was the accepted and routine practice at the mne
for oncom ng forenmen to nmake such calls to their superiors in
explaining their inability to begin i mediate production, that
such calls were routinely made by other foremen w thout any

evi dence of discrimnation against them and that the operator's
stated grounds for discharging Johnson have a legitimte and
strong factual basis in the record, | conclude that even if
Morgan had participated in the decision to discharge Johnson,
there is sinply insufficient evidence to show that any such



participati on woul d have been notivated in any part by the
al | eged protected activity.



~401

Under the circunstances, Johnson has failed to sustain his burden
of proof under section 105(c)(1) of the Act. Pasula, supra. The
conplaint herein is therefore denied and the case dism ssed.

Gary Melick
Assi stant Chief Adm nistrative Law Judge

~FOOTNOTE_ONE

1 Section 105(c) (1) of the Act provides in part as foll ows:
No person shall discharge * * * or cause to be di scharged
* * * or otherwise interfere with the exercise of the statutory
rights of any miner * * * in any coal * * * mne subject to
this Act because such mner * * * has filed or made a conpl ai nt
under or related to this Act, including a conplaint notifying the
operator or the operator's agent * * * at the coal * * * nine
* * * or because of the exercise of such mner * * * on
behal f of hinself or others of any statutory right afforded by
this Act."



