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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-387
PETI TI ONER A/ O No. 33-00968- 03059
V.

Nel n8 No. 2 M ne
YOUGHI OGHENY AND COHI O
CQOAL COWVPANY,
RESPONDENT

DECI SI ON

Appearances: Marcella L. Thonpson, Esqg., Ofice of the
Solicitor, U S. Departnent of Labor,
Cl eveland, GChio, for Petitioner, NMSHA
Robert C. Kota, Esq., Youghi ogheny and
Chi o Coal Conpany, St. Clairsville, Onio,
for Respondent, Youghi ogheny and Chio
Coal Conpany

Bef or e: Judge Merlin

This case is a petition for the assessnent of a civil
penalty filed by the Governnent agai nst Youghi ogheny and GChio
Coal Conpany for an alleged violation of 30 C F.R 75.200. A
heari ng was held on Decenber 15, 1981.

At the hearing the parties agreed to the foll ow ng
stipul ations:

(1) The subject mne constitutes a coal mne, the
products of which enter conmerce or the operations or
products of which affect commerce. Respondent operates
and at all times pertinent to the citation at issue,
operated the subject m ne. Respondent and every m ner
enployed in this mne, are subject to the provisions of
the 1977 Act.

(2) Jurisdiction of this case vests in the Federal
M ne Safety and Heal th Revi ew Comm ssi on.
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(3) During 1979 this mne produced 493,555 tons of
coal . Respondent conpany produced one nmillion three
hundred and forty-five thousand, six hundred and
thirty-one tons of coal, during the year 1979.

(Based upon this factor, |I found that operator is
large in size.)

(4) Any penalty assessed herein, will not affect
respondent's ability to continue in business.

(5) The inspector is, and at all tines pertinent
hereto was an aut horized representative of the
Secretary of Labor.

(6) The operator's history of prior violations is
noder at e

(7) The alleged violation was abated in good faith.

(8) Al witnesses who will testify are accepted
generally as experts in Mne Health and Safety.

The subject citation dated May 27, 1980, charges a violation

of 30 CF.R 75.200 under the follow ng circunstances:

The conpany's approved roof control plan was not being
conmplied with in No. 29 roomof the 7 west off 2 south
wor ki ng section which the continuous m ni ng machi ne was
operating. The mine roof was broken from2 to 10

i nches in thickness for a distance of 18 feet and 8
feet in width in which roof mats were being used and
the area had not been center bolted or other supports
install ed where subnormal roof conditions existed.

The citation was abated in fifteen m nutes.

A nodification to the citation was i ssued on June 3, 1980,

as follows:

Citation No. 0783977 is being nodified to show that the
conpany had installed 3 additional roof mats as
addi ti onal support in the area; however, the roof was
still not adequately supported in that the broken area
was hangi ng down
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and resting on the roof mats in the mddle part of that entry.
This citation was term nated on 5-27-80.

The operator's roof control plan provides in pertinent part:

The roof support specified is considered the m nimum
requi red. Additional bolts or other support will be
installed where conditions require.

The cited roof is a rectangul ar area of the di mensions set
forth in the citation defined by a crack running all the way
around and hangi ng down. Part of one side of this area is
adj acent to one where a roof fall previously occurred (Tr. 15,
. Exh. No. 1). Under the roof control plan roof mats are
required to be placed on five-foot centers (Tr. 16). |In the
affected area three extra mats were installed so that the mats
were on 2 1/2 foot centers (Tr. 16). The inspector testified
that when he originally issued the citation he did not realize
that additional roof mats had been installed and that to take
account of this, the nodification was subsequently issued (Tr.
24-25, 27-31). At the hearing however, the inspector adhered to
the position that the roof mats were not additional supports
within the neaning of the roof control plan and that therefore,
the plan was violated. | believe the inspector is wong in this
respect. The roof control plan quoted above, requires
"additional bolts or other support” where conditions require.
The pl an does not specify what other support should be used and
nore inportantly, it does not rule out the use of roof mats. O
the contrary, the general direction that roof bolts or other
support are allowable indicates that nats are permssible. |If
the plan is to prohibit or require use of certain types of
support under certain circunstances, the plan must say so. Not
only does the plan not have any such provision, but the inspector
and the operator's section foreman testified that the plan
requires center bolts where roons are going to be left standing
over an extended period of time which was not the situation here
(Tr. 41, 55). The fact that the plan explicitly nandates center
bolts in certain cases denonstrates that where, as here, nothing
is said, the plan cannot be interpreted to require such bolts.

The operator adopts a roof control plan and MSHA approves
it. An inspector cannot, after the fact, read into the plan
t hi ngs which are not there and which the operator cannot be
expected to know. Accordingly, | conclude there was no violation
of the roof control plan
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Over and above the requirements of the roof control plan there is
a general duty placed upon the operator to insure that the roof
be adequately supported. On this matter the evidence is in
conflict. The inspector expressed the view that because the mats
did not have center bolts they did not support the middle of the
entry (Tr. 32, 35). The inspector admitted that his
determ nation that the mats were inadequate was a judgnent cal
but the basis for that call is not apparent since he did not know
how much wei ght was involved in the roof area covered by the mats
(Tr. 36-37, 38-39). The operator's section foreman was of the
opi nion that the roof mats did sufficiently support the mddl e of
the entry (Tr. 52-54). The section foreman had one of his men
test the roof and determned that only the i medi ate roof was
broken and he stated that since the roof was hangi ng near the
left side towards the adjacent fall area, not in the mddle the
stress was on the left side not in the mddle (Tr. 54, 56-58,
60). | find the section foreman's evi dence persuasive.

The section foreman's evidence is not the only evidence in
favor of the operator. The nost persuasive evidence of record is
that of a civil engineer who testified that according to an NMSHA
report (Op. Exh. No. 3) the roof mats could bear a 9,000 |b. |oad
and that if the straps were on five foot centers the stress on
the center of each strap would be 5700 | bs. and that therefore,
in his opinion the strap would hold in the worst possible
situation (Tr. 67). The engi neer al so expl ai ned how he
determ ned the weight was 5700 I bs. (Tr. 80). As already noted,
the inspector did not know what the weight was (Tr. 36-37). A
safety factor of 1.5 to 2 is considered safe and the factor would
be 1.6 on five foot centers (Tr. 68). Because of the additiona
straps, 2 1/2 foot centers were present here which would increase
the safety factor. The civil engineer thought the safety mats
installed by the operator were adequate to hold this roof and
that center bolts were not necessary (Tr. 78). He stated straps
were better than center bolts because as long as the strap is
pulled tight at the lip of the fall, it would prevent materi al
fromfalling off and thereby provi de an added neasure of safety
(Tr. 81). The Solicitor did not cross-exam ne the engi neer and
did not produce any contrary evidence in rebuttal. | find the
engi neer's testinony convincing and accept it.

Based upon the testinony of the operator's witnesses |
concl ude the roof was adequately supported and that there was no
vi ol ati on of the mandatory standard.
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CORDER

In Iight of the foregoing, it is ORDERED that the Citation
be VACATED and that the petition for assessnment of civil penalty
be DI SM SSED.

Paul Merlin
Chi ef Administrative Law Judge



