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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

PATRI CK J. MOONEY, APPL| CATI ON FOR REVI EW OF
COVPLAI NANT DI SCRI M NATI ON
V.
DOCKET NO CENT 81-157-DM
SOH O WESTERN M NI NG COVPANY,
RESPONDENT MD 81-10

M NE: L-Bar Urani um Qperation
DECI SI ON
Appear ances:

Patrick J. Mooney appearing Pro Se
Al buquer que, New Mexi co

Robert J. Araujo Esg.
Sohi o Western M ni ng Conpany
69 West Washington Street, Suite 700
Chicago, Illinois 60602,
For the Respondent

Before: Judge Virgil E. Vail
STATEMENT OF THE CASE

This proceeding was initiated by a conplaint filed by
Patrick J. Mooney (hereinafter "Money") under the provisions of
Section 105(c)(3) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. | 801 et seq. (1978) (hereinafter cited as "the
Act"). In his conplaint, Money alleges that Respondent, Sohio
Western M ning Conpany (hereinafter "Sohio"), unlawfully
di scrim nated agai nst himby di scharging himfrom his enpl oynent
at Sohio's mine on Septenmber 9, 1980, in violation of the Act.
Mooney al |l eges that he had engaged in activities relating to
heal th and safety protected by section 105(c) of the Act prior to
the tine of his discharge. Sohio contends that Money was
di scharged for absenteei sm

Pursuant to notice, a hearing was held on August 11, 1981,
i n Al buquerque, New Mexico. Mooney testified on his own behal f
and cal l ed Oner Sauvageau, special investigator for the Federal
M ne Safety and Health Administration (MSHA) as a w tness.
Wtnesses for Sohio were Rudol ph Si egnmann, operations safety
engi neer, Alton H Young, shifter and Mooney's inmedi ate
supervi sor, Ruben Romero, supervisor of Area 5 of the mne, and
Dorothy A Stover, supervisor of enployee relations, all
enpl oyees of Sohi o.
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Post hearing briefs were filed by both parties. Based on the
evi dence presented at the hearing and the contentions of the
parties, | make the follow ng decision.

FI NDI NGS OF FACT

1. During the period of time involved herein, Sohio
operated an underground uraniummne identified as J. J. No. 1
M ne approximately 75 mles from Al buquerque and near Sebago, New
Mexi co.

2. Mooney was hired by Sohio as an underground | aborer on
February 5, 1980 (Tr. 11 and 13).

3. On February 28, 1980, three weeks after Mooney was
hired, he was absent one day fromwork due to illness and
furni shed Sohio with an explanation fromthe nedical clinic he
contacted regarding his absence (Tr. 49, Exhibit R5).

4. On March 7, 1980, Money was absent fromwork due to
dental work and furnished a note fromthe dentist for this one
day absence (Tr. 50, Exhibit R-6).

5. On April 2, 1980, Money was absent fromwork for one
day due to illness (Tr. 25). Upon his return to work on April 3,
1980, Mooney was given a warning slip by his supervisor Alton H
Young (Exhibit R-3). Mdoney disputed the absence as being
unexcused all eging he had called in to advise Sohio of his
absence. Mooney was advi sed by Young that Sohio's policy was to
issue a witten warning if there was not a doctor's note
submtted foll owi ng an absence (Tr. 26).

6. On April 10, 1980, during the third shift (mdnight to 8
a.m) Money protested clinbing a | adder underneath a shal e bul ge
near the top of the rib because he felt it was too dangerous (Tr.
9). Another mner was sent up on the | adder instead of Mboney
(Tr. 12). This protest by Money was made within a few hours of
an injury that occurred to himthat day (Tr. 12). Money and a
second m ner, Donald Benton, were standing in the bucket of a
Wagner (tractor type equipnent) fifteen feet in the air putting
| aggi ng up on steel sets to control the roof (Tr. 8). NMbooney
suffered an injury to his left foot when a slab of rock fell from
t he crown.

7. Mooney was off work due to his injury fromApril 10,
1980 until Septenmber 2, 1980 (Tr. 19)

8. Mooney reported to work on Septenber 2, 1980 and
presented to Sohio a statenent from his doctor that he was
rel eased for regular duty (Tr. 18, Exhibit R 7).

9. Upon arriving at work, Money had a nmeeting with Rudol ph
Si egmann, Sohi o's safety director. NMooney conplained that there
had been omissions in the accident reports regarding his injury
that were filed with the worknen's conpensation carrier for
Sohio. He also conplained that Donal d Benton, the other man in



t he bucket of the Wagner, had not been interviewed
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or listed as a witness, and that the area they were working in
was not properly supported with rock bolts and nesh. NMboney
stated that such omi ssions in the reports denied hima ten
percent increase in his worknen's conpensation benefits, which
woul d have been paid himif Sohio failed to utilize safety

equi prent. Money told Siegmann he intended to pursue the matter
further (Tr. 16, 17 and 18).

10. Followi ng his conversation with Si egnann, Mooney was
assigned to a job on the surface digging a ditch with a shovel
(Tr. 19). He had failed to bring safety glasses that day and in
accordance with conpany policy was not allowed to go underground
(Tr. 170 and 171).

11. On the followi ng day, Septenber 3, 1980, Money felt
pain in his left foot and did not report to work. He tel ephoned
Sohio and tal ked to Ruben Ronero, a supervisor at the m ne.
Mooney told Ronmero that he would not be reporting for work that
day. Romero told Money to call the Safety Departnment which
Mooney did tal king to some person whose nanme he did not remenber
(Tr. 20).

12. Mooney made an unsuccessful attenpt to see his
physi ci an on Septenber 3, 1980 (Tr. 20).

13. On Septenber 4, 1980, Mooney returned to work without a
note fromthe doctor and as a result was given a three day
suspensi on fromwork for an unexcused absence (Tr. 21, Exhibit
R-4 (FOOTNOT 1) ).

14. Mooney reported to work on Septenber 9, 1980 ten to
fifteen mnutes late and was notified that he was term nated for
athird warning slip (Tr. 177).

15. Mooney filed a witten conplaint of discrimnation with
the M ne Safety and Heal th Adm nistrati on (MSHA) on Cct ober 15,
1980 (Tr. 29). An investigation was conducted by an investigator
for MSHA and Mbooney was advi sed MSHA was of the opinion that
Mooney had not been discrimnated against in violation of the
Act. A letter dated March 5, 1981 was sent to Sohio so advising
them of this decision (Exhibit R 13).

16. Mooney filed a claimof discrimnation with the Federal
M ne Safety and Heal th Revi ew Conmm ssion on March 25, 1981.

17. Mooney also filed a claimfor unenpl oynment insurance
with the State of New Mexi co.
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| SSUE

Did Mooney engage in activity protected under section 105(c)
of the Act, and, if so, was he discharged because of it?

DI SCUSSI ON

Thi s case involves section 105(c) (1) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. | 801 et seq. (Supp. Il
1979), which sets forth certain types of enployee activity which
are protected by a prohibition against discrimnation or
i nterference, including:

. a conplaint notifying the operator or the
operator's agent . . . of an alleged danger or safety
or health violation in a coal or other mne, . . . or
because of the exercise by such miner . . . on behalf
of himself or others of any statutory right afforded by
this Act.

The Federal M ne Safety and Heal th Revi ew Comm ssi on has
previ ously consi dered questions raised concerning the burdens of
proof in discrimnation cases in Pasula v. Consolidation Coa
Conmpany, 2 FMSHRC 2786 (1980). rev'd on other grounds, No.
80-2600 (3rd Cir. Qct. 30, 1981), and Robinette v. United Castle
Coal Co., 3 FMSHRC 803 (1981). In Pasula, it held that a prim
faci e case is established:

. if a preponderance of the evidence proves (1)
that (the mner) engaged in a protected activity, and
(2) the adverse action was notivated in any part by the
protected activity.

The first element of proof of a prima facie case is a
showi ng that protected activity occurred. Money argues in his
post-hearing brief that the notive for Sohio to discrimnate
agai nst hi mwas because of his conplaints concerning safety
vi ol ati ons and the preparation of false and i naccurate acci dent
reports regarding his injury and except for this, Sohio had no
valid reason to fire him (Money's post-hearing brief at page 8).

The facts show that on April 10, 1980, Mboney was injured
whi l e working in the underground shop area of Sohio's mne
described as Area 5 inthe J. J. No. 1 Mne. Earlier in the
eveni ng, Mboney had conpl ai ned about an assi gnnent requiring him
to clinb a | adder under a shale bulge at the top of the rib which
situation he considered dangerous. His concerns in this mtter
were apparently accepted as valid and anot her enpl oyee was
assigned to performthe task. There was no evidence presented in
this case that Mooney protested his assignment later on in the
shift to work in the bucket of the Wagner with Donal d Benton in
putting up |agging on the steel sets which resulted in his
injury. The conplaint by Money regarding his assignment on the
| adder woul d be protected activity under the Act if it were shown
that such refusal to work pronpted his firing. The firing
occurred approximately five nonths |ater and the | adder incident



al one would seemrather renote. However, Mboney argues that
subsequent events, specifically his conplaints about the accident
reports, was protected activity and the cause for his firing.
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Upon his return to work in Septenber 1980, Mboney net with
Si egmann and conpl ai ned that the accident reports filed with the
wor knmen' s conpensation carrier were not accurate. |If these
conplaints were notivated by a sincere belief by Money that such
matters were related to safety and health conditions in the nine
it would constitute protected activity. However, the
preponder ance of the evidence shows that at the time Money nade
these conplaints to Si egnann and subsequent thereto, Money was
attenpting to establish his right to an additional ten percent
paynment he would receive on his worknen's conpensation benefit if
it was shown that the accident was caused by a failure to utilize
safety equi pment (Tr. 17). Money in his statement to the NMSHA
i nspector stated as foll ows:

| was very angry that the report had been falsified.
was deni ed a substantial anount of nmoney as a result of
the report being falsified, and | wanted the report set
straight it would have jeopardized ny supervisors Alton
Young's job" (Exhibit C 2).

Mooney testified at the hearing as foll ows:

| had protested to M. Siegmann these om ssions and

di screpancies and at that time | told himthat | would
pursue this matter because | felt that | had been
unjustly denied a penalty, an additional nonetary
benefit fromny accident that | was entitled to under
state law (Tr. 17).

These statenents by Mooney and a careful review of the evidence
shows that Money's purpose of pursuing this matter upon his
return to work was notivated by nonetary reasons rather than
safety and health and woul d not constitute a protected activity
under the Act. Money's statenment that Alton Young's job was in
jeopardy by his actions or that such acts woul d cause Siegmann to
| ose his job was not supported by the evidence.

Mooney argues that Sohio had no valid reason to fire him
The preponderance of the evidence contradicts this. Money
wor ked for Sohio from February 5, 1980 until Septenber 9, 1980.
During that period of time, he had an excused absence for nedica
reasons on February 28, 1980, approximately three weeks after he
commenced work, an excused absence for dental work on March 7,
1980 and an unexcused absence on April 2, 1980 for which he was
issued a warning slip. On April 10, 1980, he was injured by the
rock fall and was off work until Septenber 2, 1980, when he
returned for regular duty assignment. Money had an unexcused
absence for nedical reasons on Septenber 3, 1980 and upon
returning to work on Septenber 4, 1980 was given a second witten
warning that he would be terminated if it occurred a third tinme
and was given a three day suspension. On Septenber 9, 1980, the
date he was to return to work, Mooney was |ate and was
di schar ged

Mooney argues that Sohio did not followits own policy
regardi ng absences when it fired him He contends in his



post - hearing brief on page 6 that the two warning slips dated
April 3, 1980 (Exhibit R-3) and dated



~445

Septenber 4, 1980 (Exhibit R-4) are unwarrantable reprisals. The
fact is that the warning slip dated April 3, 1980 for the first
unexcused absence was issued prior to the accident which occurred
April 10, 1980 that triggered the events which Money clains as
protected activity. This contradicts his argunment that this first
warning slip was a reprisal. Further, the preponderance of the
evi dence and particularly the two doctor's statenents submtted
by Mooney to Sohio for absences on February 28, and March 7, 1980
support Sohio's argument that Money was aware of their policy
regardi ng attendance.

In its decision Secretary of Labor on behalf of Johnny N
Chacon v. Phel ps Dodge Corporation, 3 FMSHRC 2508 (Novenber 13,
1981), the Federal M ne Safety and Health Revi ew Conmi ssion
considered a simlar question regarding a conpany's busi ness
practices regarding disciplining enployees. The Comm ssion held
as follows:

Conmi ssi on judges must often anal yze the nerits
of an operator's alleged business justification for the
chal | enged adverse action. |In appropriate cases, they
may conclude that the justification is so weak, so
i npl ausi ble, or so out of Iine with normal practice
that it was a nere pretext seized upon to cloak
discrimnatory notive. But such inquiries nust be
restrai ned.

The Conmi ssion and its judges have neither the
statutory charter nor the specialized expertise to sit
as a super grievance or arbitration board nmeting out

i ndustrial equity. Cf. Youngstown Mnes Corp., 1
FMSHRC 990, 994 (1979). Once it appears that a
proffered business justification is not plainly
incredible or inplausible, a finding of pretext is

i nappropriate. W and our judges should not substitute
for the operator's business judgnent our views on
"good" business practice or on whether a particul ar
adverse action was "just" or "wise.” Cf. NLRB v.
Eastern Snmelting & Refining Corp., 598 F. 2d 666, 671
(1st Cir. 1979). The proper focus, pursuant to Pasul a,
is on whether a credible justification figured into
notivation and, if it did, whether it would have led to
t he adverse action apart fromthe mner's protected
activities. if a proffered justification survives
pretext analysis and neets the first part of the Pasul a
affirmati ve defense test, then a limted exam nation of
its substantiality becones appropriate.

The question, however, is not whether such a
justification conmports with a judge's or our sense of
fairness or enlightened business practice. Rather, the
narrow statutory question is whether the reason was
enough to have legitimtely noved that operator to have
disciplined the mner. C. R WService Systemlnc.

243 NLRB 1202, 1203-04 (1979) (Articulating an

anal ogous standard).



I conclude that Sohio successfully defended by show ng that
it did have legitimte reasons to term nate Mooney for his
attendance record.
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Certainly, the evidence shows that Mboney was gi ven adequate
warni ng during a short period of time (April until Septenber,
1980) that he was invoking a conpany rul e regardi ng unexcused
absences.

I have intentionally avoided an extended review of the facts
surroundi ng the accident which occurred on April 10, 1980 causing
Mooney's injury. This case was not intended as a forumfor
deci di ng whether a safety violation occurred or who was at fault.
The i ssue here must be confined to whether Money's conpl aint of
safety violations and i naccurate reports was protected activity
and, as a result, produced a subsequent discrimnation action by
Sohio. | do not find that Mooney has made a prinma facie case in
ei ther instance and find that Sohio did not violate section
105(c) when it di scharged Mooney.

CONCLUSI ON OF LAW

1. | have jurisdiction over the parties and the subject
matter of this proceedi ng.

2. Sohio did not violate section 105(c) when it di scharged
Patrick J. Mooney.

CORDER

The conplaint of discrimnation in this case is D SM SSED

Virgil E. Vai
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Exhibit R4 states as follows: Warning slip Date 9-4-80
Nane Patrick J. Mooney Dept. Mne C assification Labor Nature of
Warning A WO L. Second warning 3 days off Third warni ng
Term nation. Return to work 9-9-80 supervisors signature Earl
Zi mm



