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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

PEABODY CQAL COMPANY, Cont est of Order
CONTESTANT
V. Docket No. KENT 80-318-R
SECRETARY OF LABOR, Order No. 796237
M NE SAFETY AND HEALTH August 1, 1980
ADM NI STRATI ON ( MBHA)
RESPONDENT
UNI TED M NE WORKERS OF ANMERI CA,
(UMM ,
RESPONDENT
AND
SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. KENT 81-32
A/ O No. 15-02079-03048 R
PETI TI ONER
V. Ken No. 4 M ne

PEABODY CQOAL COVPANY,
RESPONDENT

DECI SI ON

This matter is conprised of a contest proceedi ng under
section 105(d) and a civil penalty proceedi ng under section 110
of the Federal M ne Safety and Health Act of 1977, 30 U S.C
801 et seq. (hereinafter, the "Act"). Peabody Coal Conpany
(hereinafter, "Peabody") seeks review of a citation issued on
August 1, 1980, under section 104(a) of the Act (FOOTNOTE 1) because of
Peabody's refusal to permt MSHA to inspect and copy certain
records. MBHA seeks assessnent of a civil penalty against
Peabody for this refusal, an
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al l eged violation of section 103(d) of the Act (FOOINOTE 2) and 30 C F.R
| 50.41. (FOOTNOTE 3) Both parties agree that a hearing is unnecessary
and request that a decision be made on the basis of stipul ated

facts and witten briefs. On June 12, 1981, | received the

parties' stipulations and witten briefs were subsequently

recei ved. Based on the stipulations submtted, it is found:

1. The Ken No. 4 Mne is an underground, bitum nous coa
m ne | ocated near Beaver Damin the County of Chio, State of
Kent ucky.

2. Peabody is the operator of the Ken No. 4 M ne.

3. Peabody is subject to the provisions of the Act with
respect to the subject mne and citation

4. Jurisdiction exists over the parties to and the subject
matter of these proceedings.

5. On July 29, 1980, a witten request for a section 103(g)
speci al investigation was submtted by a UMM safety inspector to
MSHA' s office in Madisonville, Kentucky, indicating that there
was an injury in a rock fall that had occurred at the Ken No. 4
M ne on May 9, 1977, and encl osing a copy of Peabody's report
which states that no injury occurred. The UMM of fici al
requested that a special investigation be nmade to deternine
whet her an injury had in fact been reported. MSHA can find no
record of the injury suggested by the letter of the UMM
official. However, an affidavit was executed by Byron L
Cul bertson which, in pertinent part, alleges that while he was
enpl oyed at cleaning up the rock fall on May 9, 1977, he injured
his back and reported the injury to his face boss, and that
later, with the aid of the assistant m ne foreman, he conpl eted
an accident report. Additionally, MSHA has been infornmed by one
C. J. Shipp, MD., that the latter's nmedical clinic records show
that on May 10, 1977 (the day after the accident), the said
doct or exam ned Byron L. Cul bertson.
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On August 1, 1980, Federal Inspector Jesse F. Rideout, pursuant
to instructions of MSHA's district nmanager, went to the nine
property to inspect the conpany records relating to the rock fal
and purported injury. No request for any other record was nade.
I nspector Rideout informed Jerry Maggard, Safety Director at the
Ken No. 4 Mne, as to the nature of his investigation and gave
hima copy of CGovernnent Exhibit No. 3. (FOOTNOTE 4) Safety Director
Maggard i nfornmed I nspector R deout that Peabody had filed all
required reports relating to the rock fall 2 years previously
with MBHA and he refused to allow the inspector to see Peabody's
accident records. The Safety Director arranged for the inspector
to tel ephone Peabody's | egal departnent whereupon the inspector
was i nformed by Peabody's | egal departnent that they woul d advi se
Cyde MIler, the m ne superintendent, that MSHA personnel woul d
not be permtted to exam ne the accident reports wi thout a search
war r ant .

I nspect or Ri deout then contacted Dennis Ryan of the
Arlington, Virginia Staff of Special Investigations, who after
conferring with counsel fromthe Ofice of the Solicitor,
instructed the inspector as to their next course of action. 1In
accordance with his instructions, the inspector returned to the
Ken No. 4 M ne property on August 1, 1980, and denanded to see
the records required to be kept relating to the accident and
injuries concerning the rock fall on May 9, 1977. Superintendent
M1l er responded that based on advice of Peabody's counsel, the
i nspector would not permt the inspector to exam ne the mne
copi es of the accident reports. Inspector R deout then read
Superintendent MIller section 103(d) of the Act, but M. MIller
still refused. Inspector Rideout then issued Citation No. 796236
which is the subject of the instant proceedi ng.

The issue involved is whether MSHA nmust obtain a search
warrant in order to obtain mne office accident records which are
required to be kept under the Act and its inplenmenting
regul ati ons.

It is noted initially that there was no actual physica
search of Peabody's offices or physical seizure of Peabodys
records.

The Suprenme Court of the United States in Donovan v. Dewey,
%(3)6D U.S. %(3)6D, 69 L.Ed.2d 262 (1981), hereinafter Dewey,
hel d that search warrants were not required for a section 103(a)

i nspection to be conducted under the Act. The crux of the Dewey
hol ding, which I find to be generally dispositive, is that the

i nspection process is not such an unreasonabl e intrusion upon the
interests of the mne operator as to of fend Fourth Anendnent
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requisites. In its discussion, the Court specified three

i nstances where inspections of comercial property may be found
unr easonabl e:

(1) If they are not authorized by |aw,

(2) If they are unnecessary for the furtherance of Federa
interests, and

(3) If the inspections are so random i nfrequent, or
unpredi ctabl e that the owner for all practical purposes has no
real expectation that his property will fromtine to tine be
i nspected by Governnent officials.

Si nce none of these were found applicable to section 103(a)
i nspections, the process was held to be reasonable. By virtue of
Dewey, the mining industry apparently has joined the |iquor and
firearns industries as an exceptional enterprise subject to the
warrant!l ess inspection of its commercial prem ses. See Col onade
Catering Corporation v. United States, 397 U S. 72 (1970), and
United States v. Biswell, 406 U S. 311 (1972), respectively.

Reconsi deration of the three tests for reasonabl eness set
forth in Dewey in connection with section 103(d) inspections is
in order.

Is the I nspection Authorized by Law

At the time of the rock fall on May 9, 1977, the Federa
Coal M ne Health and Safety Act of 1969 (hereafter, 1969 Act) was
in effect. The Federal Mne Safety and Heal th Act of 1977
(hereafter, 1977 Act) did not beconme effective until March 9,
1978. Accordingly, exam nation of both the 1969 and 1977 Acts is
desi deratum

Section 111 of the 1969 Act provides:

Mai nt enance of records; investigation of accidents;
accessibility; periodic reports to Secretary; publishing of
reports; limtations

(a) Al accidents, including unintentional roof falls
(except in any abandoned panels or in areas which are
i naccessi bl e or unsafe for inspections), shall be
i nvestigated by the operator or his agent to determne
t he cause and the neans of preventing a recurrence.
Records of such accidents, roof falls, and
i nvestigations shall be kept and and the infornmation
shal |l be nmade available to the Secretary or his
aut hori zed representative and the appropriate State
agency. Such records shall be open for inspection by
i nterested persons. Such records shall include
man- hours worked and shall be reported for periods
determ ned by the Secretary, but at |east annually.
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(b) In addition to such records as are specifically
required by this chapter, every operator of a coal mne shal
establish and mai ntain such records, make such reports, and
provi de such information, as the Secretary may reasonably
require fromtine to tine to enable himto performhis
functions under this chapter. The Secretary is authorized to
conpil e, analyze, and publish, either in summary or detail ed
form such reports or information so obtained. Except to the
extent otherw se specifically provided by this chapter, al
records, information, reports, findings, notices, orders, or
decisions required or issued pursuant to or under this chapter
may be published fromtinme to time, may be rel eased to any
i nterested person, and shall be nmade available for public
i nspection. CEnphasis added. E

30 U.S.C. | 821 (1971).

Thus, under section 111, the operator clearly was required
to keep records at the tinme of the rock fall and to make the sane
avail able to the Secretary. Additionally, the follow ng three
regul ati ons were pertinent at the tine of the rock fall.

(1) 30 CF.R | 80.22, which delineates what accident
i nvestigation report records shall contain:

(a) The witten record of each investigation of any
acci dent shall contain:

(1) An identification of, and correlation with, the
record or records of the accident, injury, or
occupational illness reported and required to be
mai nt ai ned by Section 80. 31.

(2) The date and hour upon which the accident
occurred.

(3) The date and hour the investigation was started.

(4) The name of the person or persons who made the
i nvestigation.

(5) The specific location of the accident and a
description of the |ocation.

(6) Nanes, occupation at the time of the accident, and
pertinent occupational experience for all persons who
recei ved disabling injuries and other injuries.

(7) A narrative description of the accident, including
all pertinent related events prior to the accident,
measur enents of any di nension or clearance; type of
equi prent or
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machi nery, noise level, visibility, lighting (in genera
terns); any identifiable human behavioral factors contributing
to the accident; or any other element contributing to or
related to the accident.

(8) A description of the steps taken, or to be taken
in the future to avoid a recurrence, including, where
appropriate, suggestions for nodification or
i nprovenent in operating rules and regul ati ons, worKking
rul es and regul ati ons, safety standards, nodification
of equi pment, training of personnel, or any other
changes needed to prevent recurrence of the accident.

(b) Additional records shall be kept as follows of al
uni ntentional roof falls of a size that would restrict
ventilation or the passage of nmen:

(1) a plot of the roof fall on a m ne map

(2) A rough sketch or sketches of suitable scale
showi ng the dinensions of the fall, the type and
| ocation of the roof support used, the type and
t hi ckness of the strata above the coal bed, and a
statenment of the depth of overburden in the affected
area. Abnormalities in the i medi ate roof structure
al so shall be | ocated and descri bed.

(2) 30 CF.R | 80.23, which states these records shall be
mai ntai ned at the mne for a period of 5 years and available to
MESA upon request of the district manager:

The witten records of investigation of accidents
required by this Subpart C shall be nmaintained at the
mne for a period of 5 years fromthe date of the
acci dent and shall be open for inspection by interested
persons. A copy of the witten record of each
i nvestigation of an accident made under section 80. 22
shall be furnished to the Mning Enforcenent and Safety
Admi ni stration upon request by a Coal Mne Health and
Safety District Mnager.

(3) 30 CF.R | 80.31(a), which delineates record-keeping
requi renents for accidents:

The operator of a coal mne shall maintain at the mne
office a Coal Accident, Injury, and Illness Report
(Form 6-347) on which there shall be entered and
recorded specified information with respect to each
accident, and reach resultant injury by date of

occurrence, and each occupational illness by date of
di agnosi s or occurrence. The Coal Accident, Injury,
and |1l ness Report is organized to facilitate the

recordi ng
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and conpilation of information for each occurrence.
The operator's copy (white) shall be naintained at
the mne for a period of 5 years fromthe date of
occurrence or diagnosis, whichever is applicable,
and shall be open for inspection by interested persons.

The statutes and regulations in effect on the date of the
accident required the mne operator to keep records of the type
I nspect or Ri deout requested. Nothing in the 1977 Act suggests
that the record-keeping requirenments under the 1969 Act were to
be disregarded. In fact, section 103(d) of the 1977 Act is
substantially congruent to the 1969 Act's nandates.
Consequently, since the accident occurred on May 9, 1977, and
records were required to be kept for a period of 5 years from
that date, |I find that |Inspector Ri deout's August 1, 1980,
request for records was in accordance with applicable |aw that
Respondent was required to keep such records by express
provi sions of both the 1969 and 1977 Acts, and that Respondent
was |ikewi se required to allow the Secretary to inspect such
records.

Is the I nspection Necessary for the Furtherance of Federa
Interests

Congressi onal concern over mne safety has been apparent
since Federal intervention in the mning industry began in 1910
when the Bureau of M nes Act was enacted (Pub. L. No. 61-179, Ch.
240, 36 Stat. 369 (1910)). O utnost concern has been the health
and safety of the mning industry's nost precious resource--the
m ner (see Preanble, 1977 Act, 30 U S.C. | 801(a)) (Pocket Part
1981). Congress has taken pervasive neasures to ensure the health
and safety of the mner. It is manifest that record-keeping
requi renents are needed to nonitor safety performances and to
docunment accidents and their causes. MSHA uses this information
to inmprove the overall quality of a mne's safety program

In requesting records, MSHA sonetines touches upon anot her
legitimate concern, that of the general expectation that a m ne
operator has of privacy in his offices. Judicial pronouncenents
i nvol ving these conpeting interests suggest that whenever an
i nspector seeks information that is required to be kept by |aw,
the privacy expectations of the mne operator nmust yield to the
Federal interest protecting the health and safety of the
m ner. (FOOTNOTE 5) For exanple, in Youghi ogheny and Chi o Coal Company
v. Morton, 364 F. Supp. 45 (S.D. Chio, 1973), the court noted:

The governnental interest in pronoting mne safety, it
m ght be concluded, far outwei ghs any interest the mne
operators may have in privacy. 364 F. Supp. 45, 51
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and f oot not ed:

The m ne operator though, does have a genera
expectation of privacy in his offices on the mning
property. There is, however, no expectation of privacy
in the maps, books, and records which are maintai ned
for and in conpliance with the Mne Safety Act. These
must, of course, be produced upon denand to the federa
i nspect or when he nmakes his unannounced entry. 364 F
Supp. 45, 51. n. 5.

See also United States v. Consolidation Coal Conpany, 560 F.2d
214 (6th Gr. 1976), which, at page 218, underscores a
significant industry interest in maintaining this inherent part
of the statutory schene of self-regulation

It follows that business records and ot her
par aphernal i a, which are mai ntained pursuant to the
Act, are appropriate targets for periodic federa
scrutiny. %(3)5C In the instant case, these materials
constitute the veritable life blood of a statutory
schenme which contenpl ates responsi ble, self-nonitoring
of working conditions by nmine operators.

As noted above, the firearmis industry like the m ning
i ndustry has been found to be pervasively regulated. In United
States v. Biswell, supra, the Suprene Court of the United States
uphel d a statute authorizing warrantl ess searches of firearms
records required to be kept by | aw provided the inspection was
during normal business hours. (FOOINOTE 6)

Section 103(e) of the 1977 Act requires that any information
required to be kept should be obtained so "as not to i npose an
unr easonabl e burden with the underlying purposes of the
Act." (FOOTNOTE 7) Accordingly, since the investigation occurred during
regul ar busi ness hours and | nspector R deout's sole request was
for informati on of an accident report of a rock fall on May 9,
1977, and since this information was required to be kept by I aw,
I conclude (1) that the request was reasonabl e under section
103(e), (2) not burdensome, and (3) in furtherance of federa
i nterests.
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Is the I nspection of a Type So Random |Infrequent, or
Unpredi ct abl e That the Omer, for Al Practical Purposes Has No
Real Expectation That Hi s Property WIIl fromTine to Tine Be

I nspected By Governnent Oficials

Peabody argues that since the request for the accident
record was "special" (i.e., one not of certainty or regularity),
it "cannot be expected to foresee an investigation that was
created for the sole purpose of securing accident information."
This contention is both speci ous and pernicious to the nututa
interest of industry and the public in that it attacks the
under pi nni ngs of the concept of self-regulation, which ultimtely
must operate in a spirit of cooperation and good faith.

As the parties stipulated, Inspector Rideout "demanded to
see the records required to be kept relating to the acci dent and
injuries concerning the rock fall on May 9, 1977" (Stipulation
No. 6). These records are required to be kept by the m ne
operator by both the Act and the regul ati ons and nmade avail abl e
to the Secretary. Oficial notice is taken that, in the
abstract, a rock fall is a nost dangerous circunstance.

I nvestigations of such are clearly a legitimte regul atory
concern. Since the request was made during regul ar busi ness
hours for records specifically required to be kept and turned
over, Peabody's claimthat the request was uncertain and
unforeseeable is not found neritorious. |In this connection, I
find that the request was "routine" in the sense that it was
specifically authorized by the Act, even though it was not in
furtherance of a conmon enforcenent practice. Consolidation Coa
Conpany, supra, p. 218, fn. 8.

Concl usi on and Assessnent of Penalty

Since it is concluded that Inspector Rideout's warrantless
request for information relating to the records required to be
kept shoul d have been complied with, | find Peabody, a |arge mne
operator, to be in violation of the Act. MSHA adnmits that the
vi ol ati on was not serious since no physical harmwas posed to any
m ner by reason of the failure to produce the report. The
cul pability of this intentional violation is mtigated by its
being in furtherance of advice from counsel. (FOOTNOTE 8) Peabody has
but a noderate history of previous violations. Accordingly, a
penalty of $500 is assessed which Peabody is directed to pay to
the Secretary of Labor within 30 days fromthe issuance date of
t hi s deci sion.

M chael A. Lasher, Jr.
Judge
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~FOOTNOTE_ONE

1 The citation, originally issued under section 104(b) of
the Act on August 1, 1980, was subsequently nodified on August 4,
1980, to a section 104(a) action



~FOOTNOTE_TWOD
2 This provision provides:

"Al'l accidents, including unintentional roof falls
(except in any abandoned panels or in areas which are
i naccessi bl e or unsafe for inspections), shall be investigated by
the operator or his agent to determ ne the cause and the neans of
preventing a recurrence. Records of such accidents and
i nvestigations shall be kept and the information shall be nmade
available to the Secretary or his authorized representative and
the appropriate State agency. Such records shall be open for
i nspection by interested persons. Such records shall include
man- hours worked and shall be reported at a frequency determ ned
by the Secretary, but at least annually.” 30 U S.C | 813(d)
(Pocket Part 1981).

~FOOTNOTE_THREE
330 CF.R | 50.41, Verification of Reports, provides:

"Upon request by MSHA, an operator shall allow MSHA to
i nspect and copy information related to an accident, injury or
i1l ness which MSHA considers rel evant and necessary to verify a
report of investigation required by | 50.11 of this Part or
rel evant and necessary to a determ nation of conpliance with the
reporting requirenments of this Part.”

~FOOTNOTE_FQOUR

4 This exhibit is a copy of a letter dated July 28, 1980,
addressed by a safety inspector enployed by the United M ne
Wrkers of Anerica addressed to the MSHA office at Madisonville,
Kent ucky, requesting a section 103(g) special investigation to
determ ne whether there was a 30 CF. R | 50.20 violation (which
is simlar to 30 CF.R | 80.31, 37 F.R, Page 5753 (March 21
1972), which was the standard in effect at the tine of the rock
fall on May 9, 1977.

~FOOTNOTE_FI VE

5 The factual configuration underlying the decision of Judge
Broderick in Sewell Coal Conpany v. MSHA, 1 FMSHRC 864 (July 6
1979), is distinguishable fromthe instant matter in that a
whol esal e search of files and records (sonme records were required
and others were not required to be kept under the Act) was
i nvol ved.

~FOOTNOTE_SI X
6 Also see United States v. Petrucci, 486 F.2d 329 (9th Cir.
1973), to the same effect.

~FOOTNOTE_SEVEN
7 Section 103(e) reads:

"Any information obtained by the Secretary or by the
Secretary of Health, Education, and Wl fare under this Act shal
be obtained in such a manner as not to inpose an unreasonabl e
burden upon operators especially those operating smal
busi nesses, consistent with the underlying purposes of this Act.



Unnecessary duplication of effort in obtaining information shal
be reduced to the maxi mumextent feasible.” 30 U S C | 811(c)
(Pocket Part 1981).

~FOOTNOTE_EI GHT
8 A fact which was stipulated to by the parties (see
Stipulation received June 17, 1981, p. 4).



