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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON ( MBHA)
ON BEHALF OF THOVAS H. MAY, Docket No. KENT 81-216-D
COVPLAI NANT
V.

EASTERN COAL CORPORATI ON,
RESPONDENT

ORDER GRANTI NG MOTI ON TO W THDRAW

Counsel for the Secretary of Labor filed on March 8, 1982,
in the above-entitled proceeding a notion to withdraw the
conplaint filed on behalf of M. Thomas H. May because the
Secretary has found that no violation of section 105(c)(1) of the
Federal M ne Safety and Health Act of 1977 occurred. Paragraph 6
of the conplaint filed in Docket No. KENT 81-216-D all eged that
respondent had refused to hire M. May "* * * pecause he was
t he subject of a nedical evaluation in that his pre-enpl oynent
chest X-ray reveal ed evi dence of pneunpconiosis.” The notion to
wi thdraw states that it has now been determ ned that M. My was
not at any tinme the "* * * subject of nedical evaluations and
potential transfer under a standard published pursuant to section
101" of the Act. The notion, therefore, concludes that the
statutory prerequisite, that is, the existence of a protected
activity required in order to establish a violation of section
105(c) (1), does not exist.

The notion further states that M. My has been advi sed of
the aforesaid finding and that he has been told that he may file
a conplaint with the Commi ssion within 30 days after he receives
notification of the fact that the Secretary has found that no
vi ol ati on of section 105(c) (1) has occurred. The notion to
wi t hdraw requests that the notion be granted with the
understanding that M. May will have 30 days fromthe tinme he
recei ves the order granting the notion to file his own conpl ai nt
wi th the Conmi ssion pursuant to section 105(c)(3) of the Act.

Section 105(c)(3) of the Act provides, in pertinent part, as
fol | ows:

(3) Wthin 90 days of the receipt of a complaint filed
under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
viol ation has occurred. |If the Secretary, upon
i nvestigation, determ nes that the provisions of this
subsecti on have not been viol ated, the conpl ai nant
shall have the right, within 30 days of notice of the
Secretary's determination, to file an action in his own
behal f before the Conm ssion, charging discrimnation



or interference in violation of paragraph (1). * * *
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The Act does not specifically cover a situation, such as this, in
whi ch the Secretary has reversed his original belief that a
violation did occur to a finding that a violation of section
105(c) (1) did not occur. The Secretary cannot be forced to
pursue an action before the Commi ssion after further review of
the facts convinces himthat his original finding of a violation
was in error. Therefore, | find that the notion to w thdraw
shoul d be granted with the understanding that M. May has a
peri od of 30 days after receipt of this order within which to
file a conplaint in his own behalf under section 105(c)(3) of the
Act .

The answer to the conplaint raises sone |egal issues which
will be difficult for a non-lawer to understand and oppose
either with an evidentiary presentation or with countervailing
| egal argunents. The certificates of service show that a copy of
the conplaint, a copy of respondent's answer to the conpl aint,
and a copy of the notion to withdraw the conplaint were sent to
M. My. | strongly recommend that M. May take the three
af orementi oned docunents to an attorney and seek | egal advice in
det erm ni ng whet her he should file a conpl ai nt under section
105(c)(3) and, if so, how he should franme the allegations which
woul d constitute the basis for his argunent that a violation of
section 105(c) (1) of the Act has occurred.

Nearly all conplainants who file their own conpl ai nts under
section 105(c)(3) do so under the m staken inpression that they
are filing an appeal of the Secretary's finding that no violation
occurred. Most conpl ainants al so assune that the Conmm ssion
operates just like MSHA in that they think the Conm ssion has
i nvestigators who interview respondent's enpl oyees and officials
for the purpose of gathering information to support the
Conmmi ssion's findings. | should note, first of all, that the
Conmmi ssion is not a branch of the Departnment of Labor
Therefore, we do not have in our files copies of the data
gat hered by MSHA's investigators and the Conm ssion does not have
i nvestigators. Wen a conplaint is filed with the Conm ssion, it
is assigned to an adm nistrative | aw judge who hol ds a hearing at
whi ch the conpl ai nant has the burden of proving that a violation
of section 105(c)(1) occurred. The proof is normally presented
t hrough wi t nesses under oath who will be subject to
cross-exam nati on by counsel for respondent. Respondent will
have the opportunity of presenting witnesses to testify in
opposition to any statenments nmade by conpl ai nant and his
Wi t nesses. Both the conpl ai nant and respondent will al so be
permtted to introduce docunentary evidence when it is properly
supported by witnesses who can attest to its authenticity.

After the judge assigned to the case has heard any argunents
which either party wishes to offer, he will study the testinony
and docunentary evi dence and nmake findings of fact. Based on his
findings of fact, he will determ ne whether a violation of
section 105(c) (1) has been proven by conpl ai nant.

| have pointed out the way conplaints are handl ed so that
M. My can determine for hinself whether he should try to



proceed in a case as
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conplicated as his without first securing an attorney to
represent him It should also be noted that if M. My wins his
case, respondent will be ordered to reinburse M. My for |egal
expenses, but if M. May loses his case, he will be liable
personally to pay all expenses associated with filing the

conpl ai nt and presenting evidence in support of the conplaint
when the case is eventually schedul ed for hearing.

WHEREFORE, for the reasons given above, it is ordered:

(A) The Secretary of Labor's notion to wthdraw the
conplaint is granted, the conplaint is deenmed to have been
wi t hdrawn, and the proceedings in Docket No. KENT 81-216-D are
di sm ssed.

(B) If he so desires, M. Thomas H May has a period of 30
days fromreceipt of this order to file a conmplaint in his own
behal f under section 105(c)(3) of the Act.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



