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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO WEST 79-59
PETI TI ONER
V. A C No. 42-00165-03016
PRI CE RI VER COAL COVPANY, M NE: Braztah No. 3

SUCCESSOR TO
BRAZTAH CORPORATI ON,
RESPONDENT

Appear ances:
Phyllis K Cal dwel | Esg.
Ofice of Henry C. Mahl man, Regional Solicitor
United States Departnent of Labor
Denver, Col orado,
For the Petitioner

Stanley V. Litizzette Esg.
Price R ver Coal Company
Hel per, U ah,

For the Respondent

Before: Judge John J. Morris
DEC!I SI ON

The Secretary of Labor on behalf of the Federal M ne Safety
and Health Admi nistration, (MSHA), charges respondent Price R ver
Coal Conpany, successor in interest to Braztah Corporation, wth
violating a safety regul ati on adopted under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 801 et seq.

Citation 247212 alleges a violation of 30 C.F. R 75.400.
The regul ation provides as foll ows:

075.499 Accunul ation of conmbustible materials.
(Statutory Provision)
Coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal, and other conbustible
materials shall be cleaned up and not be permtted to
accunul ate in active workings, or on electric equipnent
t her ei n.

A penalty of $225 is proposed for the foregoing violation.
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Citation 247213 alleges a violation of 30 C.F. R 75.316. The
regul ati on provides as foll ows:

075.316 Ventilation system and net hane and dust control plan.

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal nmine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocati on of mechanica
ventil ation equi prent installed and operated in the
m ne, such additional or inproved equi pnent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at | east
every 6 nonths.

A penalty of $130 is proposed for this violation.
| SSUES

The threshold issue is whether the proposal to assess
penalties should be dismssed for late filing; if not, a further
i ssue i s whether respondent violated the regulations and, if so,
what penalty is appropriate.

LATE FI LI NG OF PROPCSED PENALTI ES

The threshol d i ssue determinative of this case is whether
t he proposed penalties should be vacated due to the late filing
by petitioner of his proposal for penalties.

The record shows that respondent was cited on Decenber 20,
1978 for the alleged violations of the regulations. On Novenber
5, 1979 petitioner filed his proposal for penalties together with
a notion for the Commission to accept such late filing. 1In
support of his notion petitioner recited that he had a high
vol une of case workl oad; further, he had | acked clerica
personnel since m d-Septenber, 1979.

Respondent opposed the notion for late filing and renewed
the objection at trial (Tr. 3). Inits witten notion in
opposi ti on Respondent states that its key witness, Stewart Jones,
on whomthe initial citation was served, had resigned his
position with the conpany and his present whereabouts were
unknown.

On January 4, 1980 an order was entered accepting the late
filing. Respondent's objection were overruled but it was
i ndi cated that respondent could of fer evidence of prejudice at
the hearing on the nerits. The hearing took place in Salt Lake
Cty, Uah on March 19, 1981.

In Salt Lake County Road Departnment 3 FMBHRC 1714 (July



1981) the Commi ssion considered the effect of the Secretary in
failing to conply
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with 29 CF. R [02700.27. (FOOINOTE 1) Basically, the Conm ssion directs
that any late filing by the Secretary nust be based on adequate

cause. In addition, an operator may object to a |late penalty

proposal on the grounds of prejudice.

At the hearing the evidence showed that during the
i nspecti on conpany representative Stewart Jones acconpani ed MSHA
i nspector Ted Coughman (Tr. 9, 10). At sone point Jones called
John Presett, a conpany safety inspector (Tr. 20, 24). Presett
knew the area of the west belt drive had been rock dusted and he
went to that |ocation but he didn't walk the cited area (Tr.
25-28).

At the hearing John O Greene, the director of safety for
respondent, testified he did not know of Jones' whereabouts (Tr.
40).

DI SCUSSI ON

On the authority of Salt Lake County Road Departnent, supra,
respondent's notion to disnmss is sustained.

O her than to refer to his high volume of cases the
Secretary offers no explanation for his failure to file his
proposal for penalty fromthe time the notice of contest was
received until his clerical personnel problens arose in
m d- Sept ember, 1979.

| further find that the absence of a key witness, Stewart
Jones, prejudiced respondent's case. | do not consider that the
two page hand witten statenents of Stewart Jones received in
evi dence alleviates the prejudice to respondent’'s defense
(Exhibit R1).

For the foregoing reason | enter the follow ng
ORDER

Citations 247212 and 247213 and all proposed penalties
t heref or are VACATED

John J. Morris
Admi ni strative Law Judge

L
~FOOTNOTE_ONE

1 The Commi ssion regulation pertaining to filing provides as
fol | ows:

[02700. 27 Proposal for a penalty.
(a) Wen to file. Wthin 45 days of receipt of a

timely notice of contest of a notification of proposed assessnent
of penalty, the Secretary shall file a proposal for a penalty
with the Conmi ssion.



