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DECI SI ON

This case was first submtted on Mdtions for summary
j udgenent to Judge Laurenson. Judge Laurenson denied the notions
but stayed the proceedi ngs pendi ng a Conmi ssion decision in
Honest ake M ni ng Conmpany, Docket CENT 79-27-M et. seq. The
Conmi ssi on has now deci ded Honest ake M ni ng Conpany 4 FMSHRC 146
(February 16, 1982), and the decision was adverse to the
government's position in this case. Secretary vs. dinax
Mol ybdenum Conpany, 4 FMSHRC 159 (February 16, 1982) was al so
deci ded adversely to the government's position as was Secretary
vs. Local 5024, United Steel Wrkers and White Pine Copper
Di vi si on, Copper Range Conpany, 4 FMSHRC 155 (February 16, 1982).

The only remaining issue is whether a violation can be
established by the fact that the inspector observed vehicle tire
tracks under | oose roof. The parties have stipulated that there
is no evidence as to when the tire tracks were nade or as to when
the roof becane | oose and unconsolidated. The evidence contai ned
in the stipulation anounts to at nost the proposition that a
vehi cl e may have been driven under |oose roof. That is not
enough to sustain the governnent's burden of proof in a penalty
case.

The citations are vacated and the case is DI SM SSED.

Charles C. More, Jr.
Admi ni strative Law Judge



