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Ofice ofthe Solicitor, U S. Departnent of Labor
Phi | adel phi a, Pennsylvania, for Petitioner
John M Carpenter, dintwod, Virginia, for Respondent

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalties under section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0801 et seq., the "Act." The
Secretary initially proposed penalties of $122 for two all eged
vi ol ati ons on August 5, 1980, of the mandatory safety standard at
30 C.F.R [O75.1710 charging that Betty B. Coal Conpany, Inc.
(Betty B.), was operating two of its Fletcher roof-bolting
machi nes without canopies in a section of the No. 3 Mne in which
the m ning height was 51 to 60 inches. The parties thereafter
proffered an oral proposal for settlement of the case. 1In |ight
of the unusual facts presented, however, | denied the proposal as
i nappropriate under the criteria set forth in section 110(i) of
the Act. (FOOTNOTE 1)
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The general issues in this case are whether Betty B. has viol ated
the cited standard as alleged and, if so, the appropriate civil
penalty to be assessed for the violations. The specific issue is
whet her there is a conflict between State and Federal regul ations
on the subject matter at bar and, if so, what is the effect of
such conflict upon the resolution of the general issues. The
operator has waived its right to a hearing, and the parties
submt the issues on a joint stipulation of facts. The essenti al
factual stipulations were submitted as foll ows:

1. On August 5, 1980, Manuel Hairston, a coal nine
i nspector for the Federal Mne Safety and Heal th Admi ni stration
Department of Labor (MSHA), perforned an inspection at the Betty
B. No. 3 Mne. During the course of this inspection, Hairston
observed that the protective canopies had been renmoved fromthe
two roof bolters being used in the 3-Main 001 Section. The
i nspector noted that the coal height in this section of the nine
ranged from51 to 60 inches. As a result of these observations,
I nspector Hairston issued valid section 104(a) citations for
violations of 30 C.F.R [075.1710 (G tation Nos. 0689415, A and
B). (FOOTNOTE 2) The inspector opined that w thout such canopies the
machi ne operators could be injured by a roof fall. He thought
such an event was unlikely, however, because the subject mne did
not have a history of roof falls.

2. On August 4, 1980, the day before the above-descri bed
Federal inspection, Jerald T. Hileman, a mne inspector with the
Virginia Division of Mnes and Quarries, had performed a regul ar
i nspection at the sane mine. During this inspection, H I eman
i ssued an Order of O osure which required the operator to renove
t he canopies fromthe subject roof-bolting machi nes because of
i nsufficient clearance (See, Order of Cosure, attached hereto as
Exhi bit A). (FOOTNOTE 3) Hileman noted that the two canopies were 58
inches in
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hei ght while the height of the roof and roof support in this

section of the mne was 52 inches. (FOOTNOTE 4) Hileman found that the
canopi es were disturbing the roof-control measures in many areas

of this section. On August 4, 1980, State Inspector Hilenman

rei nspected the section. He thereafter issued a Notice of

Correction finding that the operator had conplied with the O der

of Cosure by renoving the canopies fromthe two roof bolters in
guestion and all owed the operator to resune production. (See,

Noti ce of Correction, attached hereto as Exhibit B.)

3. MsSHA Gitation Nos. 689415A and 689415B were abated after
the operator replaced the canopies (at a height of 58 inches) on
the two roof-bolting
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machi nes in question. The violations were abated in a tinely
fashi on and the operator denonstrated good faith in attaining
abat enment .

4. As of this time, there is no agreenent between the
Virginia Division of Mnes and Quarries and MSHA to resol ve
conflicts in the enforcenment of their canopy standards. Each
agency enforces its particular canopy standard as it sees fit
wi thout regard to the enforcenent practices of the other agency.

5. Betty B. is a small operator wi thin the nmeaning of the
Act and assessnment of a civil penalty in this proceeding will not
adversely affect the operator's ability to continue in business.

Eval uati on of the Evidence

It is not disputed that under the cited Federal regul ation
Betty B. was required to provide its roof-bolting machines with
"substantially constructed canopies, or cabs, to protect the
m ners operating such equi prent fromroof falls and fromrib and
face rolls.” 1t is apparent, noreover, that the operator was in
conpliance with the cited standard on August 4, 1980, the day
bef ore the Federal inspection but, because of this conpliance,
was found in violation of an apparently conflicting State
regul ation. An inspector for the Virginia Dvision of Mnes and
Quarries had effectively conpelled the operator to renove the
Federal ly required canopies fromthe subject roof-bolting
machi nes by a closure order issued on August 4. In other words,
by conplying with the State order on August 4, the operator was
placed in a position of violating the Federal regulation. For
pur poses of determ ni ng whether there was a violation in the
i nstant case, however, the question of such a conflict is
imaterial. Wile limted concurrent State authority to regul ate
m ne safety is recogni zed under the Act, it is clear that in the
event of a conflict, the Federal regulation will supercede the
State regulation. Section 506 of the Act. See also Rice v. Board
of Trade, 331 U S. 247, 91 L.Ed 1468, 67 S. . 1160, and H P
Wel ch Conpany v. New Hanpshire, 306 U S. 79, 84 L.Ed 560, 59 S
. 438. Wthin this franework of law, | amconpelled to find on
t he undi sputed facts of this case that the Federal standard has
been vi ol ated as char ged.

Apparently the Federal and State regul ators have not to this
date been able to resolve their enforcenent differences in this
regard. In the future, in fairness to the operator, if such
conflicts cannot be resolved and the Secretary i s convinced that
the interests of safety are best protected by conpliance with the
Federal standard, | would expect the Secretary to initiate
i njunctive proceedings to bar State interference with the
enforcenent of the Federal standard. O course, the operators
t hensel ves are not wi thout |egal recourse and may wi sh to
initiate nodification of the application of the Federal standard
under section 101(c) of the Act or seek injunctive renedies
agai nst conflicting State enforcenent activities.

VWiile it is no defense to the violation that the operator



was placed in a position of nonconpliance because of State

regul atory action, this factor is indeed a rel evant consideration
i n determ ni ng whet her the operator was negligent and the anount
of penalty to be inmposed. Since it is apparent from
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the factual stipulations in this case that Betty B. was in

viol ation of the Federal standard only because of its efforts to
comply with conflicting State regulations, | find that it was not
negligent in conmtting the violations. Accordingly, only a

nom nal penalty is warranted.

CORDER

Betty B. Coal Conmpany, Inc., is ORDERED to pay a nomi nal
civil penalty of $1 within 30 days of the date of this decision

Gary Melick
Assi stant Chief Adm nistrative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE

1 Section 110(i) of the Act requires consideration of the
following criteria in determ ning the amount of civil penalty to
be assessed: (1) the operator's history of previous violations,
t he appropriateness of such penalty to the size of the business
of the operator charged, whether the operator was negligent, the
effect on the operator's ability to continue in business, the
gravity of the violation, and the denponstrated good faith of the
person charged in attenpting to achieve rapid conpliance after
notification of a violation.

~FOOTNOTE_TWD
2 The citations read as foll ows:

"The canopies in the 3-Miins 001 Section had been
renoved fromthe 2 Fletcher roof bolters which are being used
[sic] bolt the roof in that suitable canopies were not provided
for such equi pnent the coal height ranges from 51-60 inches."

~FOOTNOTE_THREE
3 The State regul ations governing the installation and use
of cabs and canopies read as foll ows:

"To provide the mnimum protection, a registered
engi neer nust certify to the Chief Mne Inspector that the cab or
canopy proposed to be used neets the follow ng mni num st andards
outlined bel ow

"Rule 1. It mnust be designed for the mine in which it
will be used.

"Rule 2. So installed that the m ni mum structura
capacities will support a dead | oad wei ght of 18,000 pounds. It
must be structurally strong enough to withstand a side | oad of
4,000 pounds.

"Rule 3. The deck plate or nounting nmust wthstand the
same | oad which the cab or canopy is designed to support. Were
possi bl e the structure nust be nounted on the main frane of the



equi prent .

"Rule 4. Cabs or canopies nust have a mni num of six
i nches of overhead cl earance bel ow the | owest projection of the
roof or roof supports, if it extends above the machi ne on which
it is nmounted.

"A. The Mne inspector may require twelve inches
(12" ) of overhead clearance if evidence is present that
i ndi cates that nore clearance is needed.

"B. Were the seam height is |l ess than seventy-two
inches (72" ), special attention nust be given to the design
bef ore any cabs or canopies are installed.

"Rule 5. The visibility of the operator shall not be
obstructed by the desgin [sic] of the cabs or canopy to the
extent that the operator nust "lean' out of the structure to see
where he is going.

"Rule 6. The structure shall be w de enough to protect
the operator from side obstructions such as ribs, overhangs,
tinbers, etc.

"A. The structure shall also be | arge enough so as not
to restrict the operator to the extent that it would be hazardous
for himto operate the machine.

"Rule 7. Cabs or canopies that are adjustable nust
have a m ni mum cl earance between segnents. The bolt or pin used
must wi thstand nore than the shear wei ght of the designated | oad
capacity.

"Rule 8. The top plate nust be "beveled in the
direction of travel to I essen the likelihood of dislodging or
| ooseni ng roof supports.

"Rule 9. Any other act or practice considered by the
M ne I nspector to be hazardous to the operator of the equi prment
or other mne personnel will result in an order requiring
corrective measures.

"Rule 10. Cabs or canopies for roof bolting machines
wi Il not be accepted as the sole nmeans of tenporary roof support
unl ess they have been approved by the Chief Mne Inspector. They
nmust be so designed as to be firmy positioned agai nst the roof
and nechanically held in place until permanent supports are
installed. Unless the cab or canopy covers the entire area of
unsupported roof to be bolted, safety jacks, or other adequate
tenmporary supports, shall be installed in conjunction with the
cab or canopy as prescribed in the roof support plan for the mne
in which they are to be used.

"Any violations of the above discovered by the State
M ne Inspector shall result in a closure order being issued
stating what constitutes the unsafe condition observed and the
order shall specify that the equipnment in question is not to be



operated until the unsafe condition is corrected.™

~FOOTNOTE_FQOUR
4 There was apparently an error in transposing these
neasur enent s.



