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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

ELMER WAYNE STATON, Conpl ai nt of Discrimnation
COVPLAI NANT
V. Docket No. VA 82-4-DM
KAYNI TE M NI NG CORPORATI ON, East R dge Pl ant
RESPONDENT

DECI SI ON AND ORDER

Pursuant to notice the captioned discrimnation conpl ai nt
canme on for an evidentiary hearing in Roanoke, Virginia on Apri
6 and 7, 1982.

At the outset of the hearing the trial judge heard argunent
on a notion by conplainant's attorney for |eave to w thdraw and
for a thirty day continuance to pernmit conplainant to find new
counsel . The latter notion was opposed by counsel for the
operator. The matter was resol ved when conpl ai nant agreed to
proceed pro se and the operator agreed the trial judge m ght
assi st conplainant in developing the facts. The operator also
agreed to produce three w tnesses conpl ai nant cl ai med he needed
to present his case. (FOOINOTE 1)

After extensive settlement discussions in which conplai nant
offered to withdraw his request for reinstatenent, the matter
proceeded to hearing. As the evidence was devel oped severa
recesses were held for the purpose of allowing the parties to
seek an accommodati on and conprom se of their positions. The
trial judge participated fully in these discussions to the end
that the rights of both parties would be protected and a fair
resolution of the matter expedited. Wen a settlenment could not
be reached, the matter was recessed overni ght and the taking of
evi dence continued the second day.

After hearing testinmony fromten w tnesses, including
conpl ai nant the parties rested, waived further argunent or the
filing of post-hearing briefs, and requested an i mmedi ate bench
deci sion. \Whereupon, the trial judge rendered the foll ow ng
deci si on:
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After considering and wei ghing the evidence, including the
denmeanor and credibility of the witnesses, |I find a preponderance
of the reliable, probative and substantial evidence shows that
El ner Wayne Staton's perception of an abnormally dangerous or
hazardous condition at the fluid bed dryer at Kyanite M ning
Company's East Ridge Plant on July 24, 1981 was reasonabl e under
t he circunstances.

In reaching this conclusion, |I have credited fully not
only M. Staton's testinony but also that of Wayne
Davenport. | recogni ze other perceptions differ from
that of the credited witnesses and that froma purely
obj ective standpoint there is evidence to support the
view that the perception of the credited witnesses was
unreasonabl e. Neverthel ess, under the evidentiary
standard set by the Conmmission in the case of Thomas
Robi nette v. United Castle Coal Conpany, 3 FNMSHRC 802,
at 809-812 (1981), | feel constrained to hold that M.
Staton's perception, as corrobated by that of M.
Davenport, requires a finding that his refusal to work
under the apprehension of a burn hazard was reasonabl e
even though others, including the trial judge, m ght
reasonably conclude his fear was unrealistic.

The prem ses considered, therefore, | hold that M.
Staton's dismssal for refusal of the work assignment
i n question was unlawful under section 105(c) of the
M ne Safety Law.

Accordingly, it is ORDERED that a finding of liability
subj ect to imedi ate appeal be, and hereby is, entered
and that further proceedings with respect to the relief
requested by conpl ai nant be, and hereby are, stayed
pendi ng the outconme of such appeal

Thereafter, the parties, wthout the know edge or presence of the
trial judge, adjourned to discuss further a settlenent of this
matter. They shortly advised the judge that a settlenment had
been reached and the record was reopened. At that tinme counse
for the operator stated that the matter had been settled on the
following ternms and conditions, nanmely that in return for the
operator foregoing its right of appeal and the paynent of a sum
certain conpl ai nant had agreed to a dismssal of his conpl aint
wi th prejudice. Wen conpl ai nant acknow edged for the record his
under st andi ng and acceptance of the terns of the settlenment, the
trial judge entered an order approving it and directed that
subj ect to paynent of the sum agreed upon and the furnishing of
conplainant's release for the record the matter woul d be deened
di smssed with prejudice.
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Accordingly, it is ORDERED that the bench decision and order
approving settlenment be, and hereby are, CONFIRMED. It is
FURTHER ORDERED t hat subject to (1) execution of an appropriate
rel ease by conpl ai nant, (2) paynent of the settlenent sum agreed
upon by the operator, and (3) the filing in this record of the
rel ease and acknow edgenent of payment the capti oned
di scrimnation conplaint is DI SM SSED wi th prejudice.

Joseph B. Kennedy
Admi ni strative Law Judge
T A

~FOOTNOTE_ONE

1 Counsel for the operator is to be comended for his
cooperation in ensuring a fair and expeditious disposition of
this matter.



