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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO WEST 80-469
PETI TI ONER
V. A/ C No. 05-00296-03046 F
CF & | STEEL CORPORATI ON, Mne: Alen
RESPONDENT

Appear ances: Janes H. Barkley, Esq., Ofice of Henry C. Mhl man
Associ ate Regional Solicitor, United States Departnent of Labor
Denver, Col orado 80294,
For the Petitioner

Phillip D. Barber, Esq., Welborn, Dufford, Cook and Brown
Denver, Col orado 80202,
For the Respondent

Before: Judge John J. Morris
DEC!I SI ON

The Secretary of Labor, on behalf of the Federal M ne Safety
and Health Admi nistration, (MSHA), charges respondent CF& Stee
Corporation, (CF& ), with violating the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq.

Petitioner issued citation nunber 387105 pursuant to Section
104(a) of the Act [30 U.S.C. 814(a)]. It is alleged that CF&
violated Part 30, Code of Federal Regulations, Section 75.200
whi ch provides as foll ows:

075. 200 Roof control prograns and pl ans.
[Statutory Provisions]

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al

active underground roadways, travelways, and worKking

pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions
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t hereof suitable to the roof conditions and m ning
system of each coal mne and approved by the Secretary
shal | be adopted and set out in printed formon or
before May 29, 1970. The plan shall show the type of
support and spaci ng approved by the Secretary. Such
pl an shall be reviewed periodically, at |east every
6 nonths by the Secretary, taking into consideration
any falls of roof or ribs or inadequacy of support of
roof or ribs. No person shall proceed beyond the | ast
per manent support unl ess adequate tenporary support
is provided or unless such tenmporary support is not
requi red under the approved roof control plan and
t he absence of such support will not pose a hazard to
the mners. A copy of the plan shall be furnished
to the Secretary or his authorized representative
and shall be available to the mners and their
representatives.

Petitioner seeks a civil penalty of $7000. After notice to
the parties a hearing on the nerits was held on April 1, 1981, in
Denver, Col orado.

| SSUES

The issues are whether a violation occurred and, if so, what
penalty is appropriate.

SUMVARY COF THE EVI DENCE

CF& 's roof control plan for the Allen Mne in effect on the
date of this fatality provides, in part, as foll ows:

Two safety jacks nmust be kept on the bolting nachi ne at
all tines to be used when adverse roof conditions are
encountered and the automated support does not supply
adequate protection for the bolt operator (Tr. 36,
41-42, P2).

On February 26, 1979 roof bolter Maestas with his crew,
consisting of Silva and victim Casias, were installing roof bolts
inthe Allen Mne (Tr. 5, 6).

The doubl e boomroof bolter is 32 feet long and 12 feet w de
(Tr. 6-7). The bolter has a boomon each side. The bolter
consists of two basis parts: the canopy nechani smand the drive
mechani sm (Tr. 7-8, 190-192). The canopy is powered by an
hydraul i c jack which, when activated, forces the canopy up
agai nst the roof (Tr. 192-193). The portion that can be
pressured agai nst the roof nmeasures 22 inches wi de and 36 inches
long (Tr. 193). "El ephant ears" extend downward at a slight angle
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bel ow each canopy. The ears neasure 14 inches by 36 inches (Tr.
193). The canopy pressure against the roof seeks to support the
roof and the "el ephant ears" prevent rock fromfalling directly

on the operator and his helper (Tr. 8, 194).

On the day of this fatality the continuous m ner had
finished cutting and was backed out of a crosscut. The roof
bolting crew was going to roof bolt the crosscut between the two
entries (Tr. 10). In order to install a roof bolt Maestas noved
the right side of the roof bolter close to the rib line (Tr. 11).
In this position it was inpossible for Maestas to install the pin
and the glue (Tr. 11). |In nost cases Maestas' hel per, Casias,
woul d have operated the left side of the bolter so it was agreed
Casis would put up the pins on that side (Tr. 10). Casias cane
to the side of the bolter and put in the glue and pin. Maestas
activated the thrust lever to neet the pin. At this point a slab
of rock fell (Tr. 11, 12, 14, 16, P1, Rl). As the rock fell it
hi nged, broke, and a portion of it fell under the supported
portion of the roof pinning Casias against the inside of the
canopy (Tr. 16, 22, 23, 30). The portion of the rock trapping
Casias was four feet wide, seven feet long, and one to three feet
thick (Tr. 30). The entire rock fall nmeasured 13 feet by 7 feet
(P1, R1).

VWhen the rock fell Casias was standing i medi ately under the
bol ter canopy and he was either under, or at the edge of, the
per manently supported roof (Tr. 15, 26, Pl, R1).

Maest as junped over and unsuccessfully tried to nove the
rock. He then used the thrust armto nove the rock (Tr. 16).

The crew was going to roof bolt at the point where the
crosscut had been turned (Tr. 19). Wen turning a crosscut extra
support is needed (Tr. 19). Maestas had observed a visible slip
13 to 17 feet away (Tr. 27). A slip, which is like a gl ass
surface, is a possible roof deformty. It is a separation of the
roof and there isn't much holding it up. Slips are dangerous
(Tr. 18, 19, 31).

There were two safety jacks on the roof bolter used for
hol di ng up beans and for tenporary roof support. The safety
jacks were not used on the day of the accident (Tr. 19-21).

The entry i mredi ately adjacent to where this roof fal
occurred was heavily supported by steel beans, steel straps, and
timber (Tr. 45).

According to MSHA i nspector Jordan whenever you encounter
bad roof you use tenporary roof supports until permanent support
can be installed (Tr. 46-47). 1In Jordan's opinion Casias could
have installed tenporary supports while remaining under the
permanently supported roof (Tr. 48). Such tenporary supports
m ght have provided sone protection. They are normally installed
by two workers (Tr. 51, 64).
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It is a comon occurrence that if rock is supported on one edge
it wll hinge back, as it did here, when it falls (Tr. 62, 88).
If tenporary supports had been installed they m ght have enabl ed
Casias to get out of the way, although this is speculative (Tr.
89).

Sal api ch, the foreman of the roof bolting crew, stated at
the cl osing conference that he observed a slip in the area where
the crosscut had been turned. The continuous m ner operator
tried to bring it dowmn with the head of the mner but it didn't
conme down. So Sal apich and the crew decided to hurry up and bolt
it rather than let it sit (Tr. 198-199).

DI SCUSSI ON

| agree with CF& that MSHA carries the burden proving al
of the elements of a violation. Brennan v. OSHRC, 511 F 2d 1139
(9th CGr. 1975).

Accordingly, the two pivitol issues in this case concern
whet her the rock bolting crew encountered adverse roof conditions
and whet her the automated support, (ATRS), supplied adequate
protection. |If both conditions arise then the roof bolters are
required to use the two safety jacks which were admttedly on the
bolting machine. It should be noted that the tenporary supports
are in addition to and apart fromthe canopy and el ephant ears on
the roof bolter machine. The canopy is generally referred to as
t he ATRS system

CF& initially asserts that the roof was not adverse in the
area of the crosscut where the bolting took place. | disagree.
The uncontroverted evi dence shows otherwise: the entry itself
was "heavily" supported by steel beans. According to Arthur
Haske, chief coal mne inspector for Col orado, there was adverse
roof 50 feet in all directions adjacent to the crosscut (Tr. 133,
145-146). There was a great amount of roof support in the area
[of the entry] indicating CF& felt they needed the support (Tr.
140). The picture is this: the roof of the entry was in such
adverse condition that it required straps with pins, 16 foot
steel beans, and five inch by five inch by four foot spacers as
part of its permanent support system (Tr. 105, R1).

G ven this situation one would not anticipate that the roof
i medi ately adjacent to this entry would suddenly becone
somet hing | ess than adverse.

In addition, roof bolter Maestas acknow edged that it was
common to put beans up in this section (Tr. 19). Here a crosscut
was being turned. Wen turning a crosscut you need extra support
(Tr. 19). Safety jacks on the bolter can be used to hold up the
beanms and al so for tenporary support (Tr. 19). Further, before
the roof fall Maestas saw at |east one of the two visible slips
13 feet to 17 feet away (Tr. 27). He further knew that a slip is
dangerous and a possi bl e separation of the roof (Tr. 18, 19).



~599

In addition to the foregoing facts the asserted adm ssion of
foreman Sal api ch made at the closing conference, as set forth in
the sunmary, supra, page 4, is uncontroverted.

| agree with CF& that the determ nation of whether
tenmporary supports should have been used cannot be based on an
after-the-fact determ nation. However, the preponderance of the
evi dence clearly establishes that the roof was adverse within the
meani ng of the roof control plan

For the reasons previously stated | reject Maestas' opinion
that the top was quite good (Tr. 105, 110).

CF& al so contends that the evidence establishes that it was
reasonable for the mners to believe that they would be protected
by the ATRS canopy. |If they are adequately protected then the
roof control plan does not require the use of tenporary supports.
| disagree that the miners were adequately protected by the
canopy. The evi dence shows that when the rock fell Casias was
standi ng under or at the edge of the pernmanent roof. That
particul ar | ocati on was probably the nost dangerous position for
hi m because if a fall occurred the permanent roof could cause
part of the rock fall to hinge and fall inward under the
per manent support. The ATRS on the roof bolter would not protect
the mners in any fashion because the rock was bei ng hi nged by
t he edge of the permanent roof support. |If anything the ATRS
canopy contributed to the toppling notion of the rock. Maestas
describes the accident: "the rock that hit Casias toppled
forward on him \Wen the rock fell the canopy held the front end
fromfalling straight down - it caused the back end to fal
first, then break, toppling back on hinm (Tr. 30).

Based on the physics of the situation | further credit NMSHA
i nspector Jordan's testinmony that rock will frequently fall in a
toppling manner (Tr. 212). 1In other words, if a rock is
supported on one edge it will hinge when it falls (Tr. 62).
reject CF&'s contrary evidence from Maestas and Haske (Tr. 107,
136). What the CF& wtnesses are saying is that rock usually
falls straight down. | agree. Further, they had never seen rock
fall "in this manner."” However, we have this situation: the
rock was partly held by permanent support, and the portion
out si de of the permanent support falls. 1In this circunstance the
falling rock will, in ny view, usually always hinge and fal
under the hinge point, or as in this situation, under the
per manent roof support and the canopy.

CF& contends that MSHA' s evi dence only suggests that jacks
m ght have been used and they m ght have saved Casias. CF&l
points to inspector Jordan's testinony that it was "highly
specul ati ve" what protection, if any, the tenporary supports
woul d have provided. Further, Miestas testified that CF& uses
two men to install tenporary supports thus their installation
m ght have lead to the death of two m ners.
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| agree CF&l's analysis of the evidence. It is highly
specul ati ve whether the tenporary roof supports mght have
protected Casias. |In fact, we can speculate that 16 foot 6 inch
| beans, such as were in the entry, mght not have contained this
rock fall. However, CF& has m sjudged the thrust of the

regul ati on. There was adverse roof and the canopy was i nadequate.
Unfortunately, we will never know what protection would have
protected Casias.

CF& states that MSHA' s indecisiveness underscores the
reasonabl eness of the miners' actions. The record clearly
supports indecisiveness by MSHA in its effort to deci de whet her

CF& violated its roof control plan. | further agree with CF&
that this is not a strict liability standard. In other words
this case does not reduce to a roof fall, a fatality, and a

citation. MSHA may have been indecisive but the Secretary did in
fact issue a citation and the determ native facts are set forth
in this decision. Mere indecision by MSHA and concl usi onary
statenments by MSHA inspectors that no violation occurred do not

i nvalidate the Secretary's case

CF& further invokes the "greater hazard" doctrine. It is
clained that the installation of tenporary support would create a
greater hazard than not installing them

The Revi ew Commi ssion has extensively reviewed the greater
hazard doctrine and concluded that there is a statutory procedure
for an operator to obtain a waiver or nodification of a nmandatory
standard. Any such relief nust be obtained in a forumdifferent
fromthis Commission, that is, such waiver or nodification rests
with the Secretary of Labor. Penn Allegh Coal Conpany, Inc., 3
FMBHRC 1392, 1399 (June 1981), 30 U S.C. 811(c); 30 CF.R Part 44.

CIVIL PENALTY

Section 110(i) of the Act [30 U S.C. 820(i)] provides as
fol | ows:

The Conmi ssion shall have authority to assess all civil
penalties provided in this Act. In assessing civil
nmonetary penalties, the Conm ssion shall consider the
operator's history of previous violations, the
appropriateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation.

At the trial the Secretary encouraged the Judge to inpose a
| esser penalty than the proposed $7000 if it was determ ned that
a violation
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occurred (Tr. 221, 218). CF& wurges that even if a violation
existed it would only be technical and a fine, if any, should be
m ni mal

As previously discussed there is little evidence
est abl i shing a casual connection between the facts of the all eged
violation and the death of miner Casias. However, a casua
connection in the sense urged by CF& is not a requirenent under
t he regul ati on.

Considering the statutory criteria | deemthat a civil
penal ty of $2500 is appropriate.

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng

ORDER
1. Citation 387105 is affirned.
2. Acivil penalty of $2500 is assessed.

John J. Morris
Admi ni strative Law Judge



