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LAKE 81-167-M 21-00282- 05026 R
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M nntac M ne
DECI SI ON

Appear ances: Louise Q Synons, Attorney, Pittsburgh, Pennsylvania, for
United States Steel Corporation
Stephen P. Kraner, Esqg., U S. Departnent of Labor, for
the Secretary of Labor and NMsSHA
Cifford Kesanen, Virginia, Mnnesota, Mners' Representative,
Local 1938, United Steel workers of Anmerica

Bef or e: Admi ni strative Law Judge Steffey (FOOTNOTE 1)

Thi s consolidated proceedi ng i nvol ves four notices of
contest and three petitions for assessnent of civil penalty. Two
of the notices of contest were filed on February 23, 1981, by
United States Steel Corporation (USS) in Docket Nos. LAKE
81-102-RM and LAKE 81-103-RM and the remmining two notices of
contest were filed by USS on March 27, 1981, in Docket Nos. LAKE
81-114-RM and LAKE 81-115-RM The Secretary of Labor filed the
petition for assessment of civil penalty in Docket No. LAKE
81-152-M on June 22, 1981, and thereafter



~617

filed the petitions for assessnment of civil penalty in Docket

Nos. LAKE 81-167-M and LAKE 81-168-Mon July 20, 1981. Al of
the notices of contest and the civil penalty cases relate to
three citations and one order of wthdrawal which were witten by
an MSHA inspector after a truck had rolled over on January 22,
1981. The petitions for assessment of civil penalty seek to have
penal ti es assessed for each of the four violations alleged in the
three citations and order of withdrawal whose validity is
chal l enged in the four notices of contest filed by USS.

Additions to the Record

The hearing record which | received from Judge Cook
consi sted of 390 pages of transcript. Although the transcript
shows that Judge Cook received in evidence Exhibits M1 through
M 7 and subsequently gave themto the reporter to be returned to
himwith the transcript (Tr. 13; 390), no exhibits were with the
transcript when I received it. After the reporter had advised ne
that she did not have the exhibits, | requested that MSHA s
counsel provide nme with replacenment copies of Exhibits M1
through M7. Additionally, at ny request, MSHA s counse
supplied nme with two exhibits which are hereinafter identified as
Exhi bits M8 and M9 and those exhibits are received in evidence
in the part of ny decision which deals with the notices of
contest filed in Docket Nos. LAKE 81-114-RM and LAKE 81-115-RM

| ssues

The issues raised by the notices of contest are (1) whether
USS viol ated section 103(a) of the Act when it refused to all ow
an inspector to travel to the place where a truck had rolled
over, (2) whether USS violated section 103(a) of the Act when it
refused to allow an inspector to interview a foreman until an
attorney provided by USS was present, and (3) whether USS
violated 30 CF.R [B5.9-1 and 55.9-2 when it allegedly fail ed
to record and correct a msalignnent in a truck and whet her such
al | eged failure was unwarrantabl e under the provisions of section
104(d) (1) of the Act.

The issues raised by the three petitions for assessnent of
civil penalty are whether the violations which are the subject of
the notices of contest occurred and, if so, what civil penalties
shoul d be assessed, based on the six criteria set forth in
section 110(i) of the Act.

Counsel for USS and MSHA fil ed sinultaneous posthearing
briefs which were received on Novenber 2, 1981, and Novenber 3,
1981, respectively.

Fi ndi ngs of Fact

My rulings on the issues raised in this proceeding will be
based on the findings of fact set forth bel ow

1. An MSHA inspector, Janes R Bagley, was conducting a
regul ar inspection at United States Steel Conpany's M nntac M ne



in Mnnesota on January 22, 1981. The inspector was acconpani ed
by Janes Barnore, a safety engi neer who works for USS, and by
Larry O aude, an auto mechani c who wor ks
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for USS and who is co-chairman of the Safety Committee of the
United Steelworkers of America (Tr. 15-16; 134; 181). About
noon, the three men interrupted their inspection and returned to
the m ne office building for the purpose of eating lunch. As
they were wal king down the hall to Barnore's office, another USS
enpl oyee advi sed Barnore that there had been an acci dent
involving a rollover of 2-1/2-ton Ford truck No. 856 used by
three of USS' s enpl oyees who were assigned to the Bull Gang or
shovel -repair crew (Tr. 17-18; 136; 181-182).

2. Barnore considered it within the scope of his duties to
i nvestigate the accident (Tr. 209). He went into his office to
obtain his canera, and at that tinme, he received a radio
conmmuni cati on further advising himthat the accident had
occurred. \Wen Barnore canme out of his office, he stated to
C aude, the Union's representative, that he and O aude woul d have
to go to the scene of the accident (Tr. 182). Bagley, the
i nspector, wal ked behi nd Barnore and Cl aude to the main door of
the office building. Caude passed through the main door in front
of Barnmore, at which time, Barnore turned to the inspector and
asked himwhere in the __ he thought he was goi ng and what
he intended to do (Tr. 18; 136; 182-183). The inspector stated
that he intended to acconpany Barnore and C aude to the site of
the accident (Tr. 18; 137; 183). Barnore explained to the
i nspector that he had a contractual obligation to investigate
accidents in conjunction with a Union representative, but that he
could not permt the inspector to acconpany himin USS's truck to
the site of the accident because he did not want his arrival at
the scene of the accident in the conpany of an inspector to be
msinterpreted as the initiation of an MSHA investigation of an
acci dent when, in fact, it was a conbi ned company-uni on
i nvestigation (Tr. 19; 55; 137; 183; 209-212; 362). The inspector
bel i eved that Barnore was inproperly precluding himfromgoing to
the scene of an accident and stated that Barnore should permt
himto go to the accident site as a matter of courtesy even if
Barnmore felt the inspector's presence was intrusive during
Barnmore's initial exam nation of the accident site (Tr. 19; 137;
184).

3. \Wen Barnore repeatedly insisted that the inspector
could not travel to the accident site in the sane vehicle with
Barnmore and O aude, the inspector acceded to Barnore's refusal to
allow himto travel to the accident site. Barnore had assured
the inspector that, after Barnore and Cl aude had returned from
their inspection of the accident site, Barnore would give the
i nspector a report of what he had observed and show t he inspector
any pictures made (Tr. 19; 189). Wen Barnore arrived at the
accident site, he found that other USS personnel were already at
the accident site and that another Union representative was al so
at the scene (Tr. 139; 186-187). Since other USS personnel were
measuring the length and depth of skidmarks and gouge marks in
t he roadway, Barnore made some pictures and concl uded that he
should rejoin the inspector at the mne office. The inspector
ate lunch while waiting for Barnore and O aude to return (Tr.
20).



4. Barnore and O aude returned to the mne office from
their investigation of the accident within a period of from30 to
45 mnutes (Tr. 20; 188). Barnore laid the pictures he had nade
on his desk and the pictures were
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handed to the inspector by O aude (Tr. 21; 189; 203). Two

enpl oyees beside the driver had been riding in the truck when it
rolled over. Al three enployees had been taken to a clinic for
exam nation and Barnore, at that tine, was unsure of the extent
of their injuries (Tr. 188). Eventually, it was found that two of
t he enpl oyees had strained backs and one enpl oyee had suffered a
chi pped el bow (Exh. M7). They were all placed on restricted duty
for a short tine and did not suffer any pernmanent serious
injuries (Tr. 39-40; 164-165; 278; 332; 375). The truck was
damaged extensively in that the box or bed of the truck was torn
of f during the rollover, nost of the leaves in the left rear
spring were wenched | oose and strewn al ong the roadway, and the
rear half of the drive shaft was jerked | oose and thrown down on
the roadway (Tr. 130; 145; 165; 252-259; 299-301; 303-304; 381).

5. The driver of the truck, Martin Kaivola, had reported to
hi s supervisor, Cedric Roivanen, on January 21, 1981, the day
before the rollover, that the left rear wheels had slipped
backwards about 2-1/2 inches fromtheir normal position (Exh.

M5; Tr. 37; 50; 99; 156; 322). The report to Roi vanen was nade
about 1 p.m and Roivanen asked Kaivola if the truck could be
used for the renmai nder of Kaivola's day shift. Kaivola stated
that it could and Roivanen told Kaivola to turn the truck in for
repair at the end of his shift so that the problem could be
corrected on the afternoon shift. Kaivola left early on January
21, 1981, with Roivanen's express permssion and Kaivola's two
assistants failed to turn in any report to the auto repair shop
or to Roivanen's office that the shifting in the truck's rear end
needed to be corrected (Tr. 155-156). Roivanen was so busy with
his duties of determining the |location of shovels in need of
repair and ascertaining the availability of spare parts, that he
forgot that Kaivola had reported the shifting problemin the rear
end of Truck No. 856 (Tr. 327-328).

6. Truck No. 856 was continued in use on the afternoon
shift of January 21, 1981, without being repaired (Tr. 47; 157).
The truck was sitting in its usual location on the norning of
January 22, 1981, when Kaivola canme to work (Tr. 158). Kaivola
and one of his assistants checked the oil in the truck's engi ne
and exanmi ned the truck in general. Kaivola wondered whether the
shifting in the rear end had been corrected (Tr. 97; 159; 380).
The truck | ooked all right to himand was, therefore, driven to
two different shovel-repair jobs on January 22 (Tr. 162; 381).
Shortly after Kaivola and his two assistants had left the second
job site and were on their way to turn in sone parts for repair,
Kai vol a noti ced snmoke coming fromthe left rear dual wheels (Tr.
96; 162; 381). He stated that the rear end must have shifted
agai n because snmoke was coming fromthe left rear tires (Tr.
163). Richard Boucher and R chard Wullet, both of whom were
apprentice wheelwights, were riding in the truck with Kaivol a
(Tr. 88; 373). Boucher turned to | ook at the snoke nmentioned by
Kai vola. At that nonent, sone thunping noises were heard and the
truck flipped conpletely over and | anded back on its wheels (Tr.
165; 381).

7. The word "accident” is defined in section 3(k) of the



Act as including "* * * a mne explosion, mne ignition, mne
fire, or mne inundation, or injury to, or death of, any person".
The Secretary has defined
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the word "accident” in 30 C.F.R [50.2(h) as including 12
different situations, but the portion of section 50.2(h) which is
nost pertinent to the rollover involved in this proceeding is
section 50.2(h)(2) which states that an accident is "[a]ln injury
to an individual at a mne which has a reasonable potential to
cause death." |If an operator finds that an accident within the
meani ng of section 50.2(h) has occurred, the operator is required
by section 50.10 to notify MSHA i nmmedi ately that an acci dent has
occurred and MSHA is required by section 50.11(a) to notify the
operator within 24 hours whet her MSHA intends to conduct an

i nvestigation of the accident. Section 50.11(b) requires each
operator to investigate all accidents which occur. If the
operator's investigation results in a conclusion that no
"accident” within the neaning of section 50.2(h) has occurred,

t he operator does not have to report the "accident" to MSHA

i medi ately, but the operator is required by section 50.20 to
report the accident to MSHA within 10 days after its occurrence
on a Form 7000-1. "Immediately" reportable accidents al so have
to be reported to MSHA on a Form 7000-1 (Section 50.20-5).

8. Al of USS s personnel who investigated the rollover of
Truck No. 856 unani nously concluded that no "accident” within the
meani ng of section 50.2(h) had occurred and the acci dent was
reported to MSHA only on a Form 7000-1 (Tr. 185; 226-227; 240;
278-283). The reason for their concluding that no acci dent
wi thin the nmeani ng of section 50.2(h)(2) had occurred was that
none of the three enpl oyees (Kaivola, Boucher, and Wullet) who
were riding in the truck at the tine the rollover occurred
received an injury which had "* * * a reasonable potential to
cause death" (Tr. 278). Steven D. Starkovich, Barnore's
supervisor, took the position at the hearing that since the
i nvestigation showed that no "accident" reportable to MSHA under
section 50.10 had occurred, MSHA had no reason to investigate the
"accident"” under section 50.11(a). Starkovich stated that Barnore
had correctly refused to allow the inspector to acconpany hi mand
Cl aude to the accident scene because the inspector had no right
to investigate an accident until USS s personnel had first
i nvestigated the accident in order to determ ne whether a
reportable "accident” within the neaning of sections 50.2(h) and
50.10 had occurred (Tr. 276-278).

9. Barnore and Starkovich took the position that Barnore
had only refused to allow the inspector to ride in the vehicle
with Barnore and Cl aude to the accident scene. They maintai ned
that the inspector was still free to go to the accident scene by
an alternative neans. Barnore and Starkovich agreed that it is
the practice at the Mnntac Mne for one of USS s safety
engi neers to acconpany the inspectors on all inspections and to
provide the vehicle in which they travel to the various
i nspection sites. Although Barnore's refusal to allow the
i nspector to ride with himleft the inspector w thout any obvious
means of transportation, Barnore and Starkovich stated that the
i nspector could have call ed Thonas Wasl ey, anot her NMSHA i nspector
who was al so at the Mnntac Mne on January 22, 1981, for the
pur pose of requesting that Wasley bring his MSHA vehicle to the
m ne office so as to transport the stranded inspector to the



acci dent scene. Even though Barnore stated that the inspector
coul d have requested perm ssion to use any of about 50 USS
vehi cl es which were parked close to the mne office, Starkovich
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stated that if the inspector had called him he would have
refused to take the inspector to the accident site until after he
had first checked with Barnore to find out whether a "reportable"
accident within the neaning of sections 50.2(h)(2) and 50.10 had
occurred (Tr. 184; 192; 197; 199-201; 211; 270; 273-275; 280;
287-291).

10. Wen the inspector returned to his office on January
22, 1981, he told his supervisor that he believed Barnore had
interfered with his right to inspect and that he would like to
wite a citation for Barnore's refusal to allow himto go to the
accident site (Tr. 23). His supervisor agreed with him so the
i nspector thereafter wote Citation No. 293736 dated January 22
1981, under section 104(a) of the Act alleging that USS had
vi ol ated section 103(a) of the Act because:

During a regul ar inspection on January 22, 1981, at
approximately 12:10 p.m Jim Barnore, Safety Engi neer
was informed in the presence of this inspector that an
accident had occurred at the Prindle Road crossing in
the East Pit. The accident involved the Nunmber 856
Bul |l Gang Service Truck which rolled over with three
enpl oyees in a six-man cab. Upon expressing ny intent
to acconmpany the safety engi neer and the mners
representative to the accident site, I was told by the
safety engi neer that he did not have to and woul d not
permt ne to visit the accident site. This action by
the safety engineer interfered with an authorized
representative in carrying out the requirenents of
section 103(a) of the Act. | was not given the
opportunity to evaluate the cause of the accident or to
determine if any nandatory safety or health standard
had been vi ol at ed.

11. MsHA did not contest USS s determ nation that the
roll over of Truck No. 856 on January 22, 1981, was an
unreportabl e acci dent under section 50.2(h)(2) (Tr. 241).
Therefore, MSHA did not have any reason to determ ne whether the
acci dent should be investigated under section 50.11(a). On
February 5, 1981, about 2 weeks after the occurrence of the
acci dent, however, MSHA received a conplaint requesting that NMSHA
conduct an investigation of the accident. Pursuant to the
conpl aint, Inspector Bagley returned to Mnntac M ne on February
9, 1981, along with Inspector James C. King, for the purpose of
conducting an investigation of the rollover accident which had
occurred on January 22, 1981 (Tr. 28). The inspector on January
23, 1981, had already served Ctation No. 293736, described in
Fi nding No. 10 above, on Barnore (Tr. 26-27). The inspector
termnated the citation after Barnore's supervisor agreed to
all ow the inspector to exam ne Truck No. 856 and interviewthe
enpl oyees who were riding in the truck (Exh. M3, p. 4; Tr. 29).
The inspector exam ned the truck which had been towed to the auto
shop (Tr. 32). The truck had not been repaired in any way (Tr.
33-34). The inspector also interviewed Kaivola, the driver of the
truck, on February 9, 1981, but the other two enpl oyees, Boucher
and Whul l et, who had been riding in the truck at the tinme of the



rollover (Tr. 39-40), were attending a vocational technical
school and were unavailable for interviewi ng on February 9, 1981
(Tr. 41).
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12. As previously indicated above, Starkovich was supervisor of
M nntac operations. Wen |Inspector Bagley requested that
Starkovich permit himto interview Roi vanen, the supervisor of
t he enpl oyees who were riding in the truck at the tinme of the
roll over, Starkovich stated that the inspector could interview
Roi vanen only in the presence of an attorney to be provi ded by
USS (Tr. 30). Although the inspector requested several different
times on February 9 that he be permitted to interview Roivanen
Starkovich or Rantala, a safety engineer, repeated each tine that
no interview could be conducted until such tinme as one of USS s
attorneys was present (Tr. 35-36). Starkovich called Pittsburgh
to ask about an attorney's availability, but no date was set on
whi ch the inspector could return for interview ng Roivanen in the
presence of an attorney. Starkovich indicated to the inspector
that he would [ et himknow when an interview of Roivanen in an
attorney's presence could be arranged (Tr. 30).

13. When Inspector Bagley did not hear from Starkovich on
Tuesday, February 10, 1981, he returned to the Mnntac M ne on
Wednesday, February 11, 1981, along with |Inspector Wasley, and
agai n asked that he be permtted to interview Roivanen
St arkovi ch repeated that Roivanen could be interviewed only in
the presence of an attorney. Starkovich also advised the
i nspectors that if they were to go to see Roivanen out of an
attorney's presence, that Roivanen would only | ook at them and
woul d not attenpt to answer their questions (Tr. 42-43; 244-245;
267; 365; 370).

14. \Wen Inspector Bagley returned to his office on
February 11, 1981, he explained to his supervisor that he
bel i eved that Starkovich's repeated refusals to allow himto talk
to Roivanen was an interference with an MSHA investigation and
that he thought a citation should be witten for that refusa
(Tr. 43-44). Hi s supervisor agreed with him and Inspector Bagley
wote Citation No. 293739 dated February 9, 1981, alleging a
vi ol ation of section 103(a) of the Act because:

On February 9, 1981, at approximately 10:30 while
attenpting to continue an accident investigation
i nvol ving the rollover accident of No. 856 Bull gang
truck which occurred on January 22, 1981, in the East
Pit, Inspector James C. King (A R #735) and nysel f
(James R Bagley, A R #782) were denied the right to
confer with Cedric Roivanen, bullgang foreman. Upon
expressing our intent to confer with the foreman, Steve
St arkovi ch, supervisor of safety, U S Steel's
M nnesota ore operations, inforned us that we coul d not
confer with the foreman unless a U S. Steel corporate
| awyer was present. On February 11, 1981, at
approximately 11: 00 a.m during a subsequent attenpt to
confer with Cedric Roivanen, bullgang foreman, Steve
St arkovi ch continued to deny |Inspector Thomas C. Wasl ey
(A-R #902) and nyself (James R Bagley A R #782) the
right to confer with the foreman. This action by Steve
St arkovich constitutes interference with and inpedence
of three authorized MSHA representatives during the



course of an MSHA accident investigation.

15. Wen Inspectors Bagley and Wasley returned to the
M nntac M ne
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on February 12, 1981, they served the above-described Ctation
No. 293739 on Starkovich and he imedi ately call ed sonmeone in
order to find out when an attorney could be provided so that the
citation could be abated. After he had conpleted the phone call
he advi sed Bagl ey that an attorney woul d be present the next day,
February 13, at 1 p.m so that they could interview Roivanen (Tr.
45; 246; 377). The inspectors also on February 12 intervi ened
Boucher and Wyul l et, the other enpl oyees who had been riding in
the truck with Kaivola at the tine of the rollover, by going to

t he vocational school and talking to themabout 4 p.m (Tr. 42;
248; 373-374).

16. Roivanen was interviewed by the inspectors on February
13, 1981 (Tr. 45; 248; 367). Roivanen stated that he had been
advi sed by his supervisor that he should not talk to an NMSHA
i nspector about the truck's rollover unless an attorney provided
by USS was present (Tr. 334-335; 343). Roivanen experienced sone
anxi ety when he was told that an attorney woul d have to be
present at the interview, but it did not perturb himexcessively
because he said he did not think that he had done anythi ng wong
(Tr. 334; 336). Roivanen was advi sed by Inspector Bagley that
not hing mght result fromthe inspectors' investigation of the
truck's rollover, or that a citation or order mght be witten as
aresult of the investigation (Tr. 86; 336; 338; 369). Roivanen
agreed that Kaivola had told himabout the shifting of the
truck's rear end and that he had forgotten about the nmatter at
the end of the shift and did not make any oral or witten report
concerning the repair of the truck's rear-end alignnent (Tr.
327-329). Roivanen also stated that he woul d have driven the
truck after having been advised of the shifting rear end because
shifting rear ends were common occurrences and that nothing, so
far as he knew, had ever happened as a result of a shifting rear
end prior to the accident on January 22, 1981, other than the
fact that the tires would rub in the wheel wells so nuch that
t hey woul d snmoke extensively and woul d sonetines stall out the
engines entirely so that the trucks couldn't be driven and had to
be towed to the repair shop (Tr. 356; 358). Roivanen cl ai nmed
that he was surprised when the rollover occurred on January 22,
1981, because he had never heard of such an accident as that
prior to the tine the truck flipped over (Tr. 333-334).

17. As to whether the shifting rear end had been properly
reported and recorded, Roivanen said that they had tried to start
a procedure which involved the witing of wal k-around reports by
the men in his shovel -repair department (Tr. 330). At first the
wal k-around reporting forms were given to all the nen, but they
failed to fill themout (Tr. 355). Then the forenmen tried giving
the forms or sheets only to the enpl oyees to whom vehicles were
assigned. They received al nost no cooperation fromthe 130 nen
in their departnent (Tr. 351-352). The only way that they could
have enforced the witten system of subnmitting daily inspection
reports woul d have been to have handed out disciplinary action
agai nst those who failed to fill out the slips. The foremen felt
that disciplining the nmen over their failure to fill out slips
woul d only cause general turnmoil and the forenmen reluctantly
resorted to their former procedure under which the enpl oyees were



still urged to fill out a wal k-around sheet and place it on a
clip board in the forenen's office if an actual repair was
needed, but it was al so
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perm ssible for an enpl oyee nerely to report a needed repair
orally to his supervisor and then take a vehicle to the auto shop
for repair after the supervisor had approved the maki ng of the
repair (Tr. 358). 1In the case of the rear-end problemreported
by Kaivola in this proceedi ng, Roivanen said that Kaivola had
reported the matter to himorally and that, if the matter had
been taken care of as Roivanen intended, it would have been
reported orally by Kaivola or Boucher or Wiullet to the auto shop
(Tr. 352; 355). The auto shop did keep witten records of al
repairs which were requested and the auto shop's records were

mai nt ai ned on a permanent basis with respect to approxi mately 654
vehicles used in the Mnntac operations (Tr. 313-314).

18. John Prinozich was foreman in charge of the auto repair
shops which performed all mai ntenance and repair work on the
vehicles used in the Mnntac operations (Tr. 292). He said that
from900 to 2,850 vehicles passed through the shops for
mai ntenance within a single nonth (Tr. 294). He testified that
it was common to see vehicles with shifting rear ends and that
enpl oyees did not always turn themin for repair (Tr. 294).
Oten he woul d see shifting rear ends and other probl ens and ask
that the vehicles be brought to the shop for repair before they
were further used. Sonetinmes it was necessary for himto appea
to a supervisor before a given enpl oyee woul d cease operating a
vehicle long enough for it to be repaired in the shop (Tr. 298).
Prinmozich said that he would not personally continue to drive a
vehicle with a 2-1/2-inch shifting of the rear end because that
sort of condition will continue to deteriorate and may cause a
serious accident such as that which occurred on January 22, 1981
(Tr. 37; 322-323). It was Prinozich's opinion that the rollover
of Truck No. 856 was caused by leaves falling fromthe left rear
spring so as to produce a lifting action between the wheels and
the box or the ground (Tr. 304).

19. After he had conpleted his investigation of the
rol |l over accident which occurred on January 22, 1981, Inspector
Bagl ey wote Order of Wthdrawal No. 293740 dated March 9, 1981
under section 104(d)(1) of the Act alleging a violation of
section 55.9-1 because:

On January 22, 1981, at approximately 11:25 a.m, an
acci dent occurred near the Prindle Road crossing in the
East Pit. The accident involved the Nunmber 856 Bul
Gang service truck which rolled over injuring three
enpl oyees. A subsequent investigation reveal ed that
the left side rear axle housing apparently shifted back
which allowed the rear duals to contact the truck box.
Statements made by Martin Kaivola, driver of the truck
and Ri chard Boucher, injured and wi tness, indicated
that on January 21, 1981, the day before the accident,
it was reported to their foreman, Cedric Roivanen, that
the truck's rear end was shifted back approxi mately
2-1/2 inches. During a followup interview with Cedric
Roi vanen, Bull Gang Foreman, he confirmed that the
shifting rear end had in fact been reported to himon
January 21, 1981, but that he had forgotten about it.



The conpany coul d produce no records of the unsafe
condition being reported, hence did not denonstrate
reasonabl e care in recording or nmaintaining a record
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of an equi prent defect which was reported and which
affected the safety of three enployees. This constitutes
an unwarrantabl e failure.

20. Inspector Bagley's investigation of the rollover of
Truck No. 856 also caused himto wite Oder of Wthdrawal No.
296501 dated March 9, 1981, under section 104(d)(1) of the Act
alleging a violation of section 55.9-2 because:

On January 22, 1981, an accident occurred near the
Prindl e Road crossing in the East Pit. The accident
i nvol ved the Nunber 856 Bull Gang service truck which
rolled over injuring three enpl oyees. A subsequent
i nvestigation revealed that the left side rear axle
housi ng apparently shifted back, which allowed the rear
duals to contact the truck box. Statenents made by
Martin Kaivola, driver of the truck, and Richard
Boucher, injured and w tness, indicated that on January
21, 1981, the day before the accident, it was reported
to their foreman, Cedric Roivanen, that the truck's
rear end was shifted back approxi mately 2-1/2 inches.
During a followup interview with Cedric Roivanen, Bul
Gang Foreman, he confirmed that the shifting rear end
had in fact been reported to himon January 21, 1981
but that he had forgotten about it. The truck was not
renoved fromservice to correct the reported defect,
but continued to be used for the renainder of the shift
on which it was reported. The truck was al so used on
the followi ng afternoon shift and again during the
shift on which the accident occurred. The failure of
the operator to act on information that gave him
know edge, or reason to know, that an unsafe condition
exi sted, which affected the safety of three enployees,
i S unwarrantabl e.

21. Starkovich testified that USS s investigation of the
roll over accident resulted in a conclusion that the weight of the
truck and the speed at which the truck was being driven
contributed to the accident. USS s claimthat the truck was
traveling at a speed of at least 39 mles per hour when it turned
over was based on a speed formula and cal cul ati ons nade by a
hi ghway patrol man usi ng nmeasurenents supplied by USS s personne
(Tr. 249-250). The fornula was not supported at the hearing
because Starkovich did not know what assunptions the hi ghway
patrol man had nmade about the fact that the truck had rolled over,
t hereby | osing much of its weight, or what assunptions had been
made as to the nunmber of wheels which may have been on the ground
to slide at any given tine (Tr. 250-258). Kaivola, the driver of
the truck at the tinme of the accident, stated that he was
traveling between 30 and 35 miles per hour just before the
accident occurred (Tr. 164; 173). Boucher, one of the enpl oyees
riding in the truck when it rolled over, stated that he had
driven the truck on the day before the accident and had noticed
that the speedoneter was not working (Tr. 382). Moreover,

Boucher testified that the truck was equi pped with a governor
whi ch woul d not permt the truck to be driven at a high rate of



speed even if they had wanted to drive it fast (Tr. 382).
Prinmozich, foreman of the repair shop, stated that he had driven
a simlar vehicle at 30 miles per hour after the accident, but
that driving
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anot her vehicle did not add much to his determ nation as to what
caused Kaivola's truck to roll over and that he did not know for
certain what effect speed m ght have had in causing the accident
(Tr. 306).

22. The parties stipulated that Janes R Bagley, James
Ki ng, and Tom Wasl ey were duly authorized representatives of the
Secretary at all relevant tinmes, that Mnntac Mne is owed and
operated by USS, that products fromthe Mnntac Mne enter
commerce and that USS is subject to the jurisdiction of the Act
and the Commi ssion, that paynent of penalties will not adversely
affect USS's ability to continue in business, that USS
denonstrated a good-faith effort to achieve rapid conpliance
after being cited for alleged violations, that USS s history of
previous violations is that reflected in Exhibit M1, and that
USS is a large operator (Tr. 12).

Consi deration of Parties' Argunents
Docket Nos. LAKE 81-102-RM and LAKE 81-167- M
I nt roduction

In a notice of contest filed on February 23, 1981, in Docket
No. LAKE 81-102-RM USS seeks review of Citation No. 293736
i ssued on January 22, 1981, pursuant to section 104(a) of the
Act, alleging a violation of section 103(a) of the Act. 1In a
proposal for a penalty filed on July 20, 1981, in Docket No. LAKE
81-167-M the Secretary of Labor seeks assessnment of a civil
penalty for the violation of section 103(a) alleged in Ctation
No. 293736.

Citation No. 293736, as nodified on February 26, 1981
al | eges that USS viol ated section 103(a) when one of USS s safety
engi neers, Janmes Barnore, refused to allow Inspector Bagley to
acconpany himto the place where one of USS s trucks had rolled
over while a driver and two other USS enpl oyees were riding in it
(Exh. M3). Barnore heard about the truck's rolling over while
he, the inspector, and Larry C aude, a nminers' representative,
were wal king up the hallway in USS s office building about noon
Barnore obtained his canera fromhis office and stated that he
and C aude would have to go to the site of the place where the
truck had rolled over, but Barnore refused to allow the inspector
to accompany hi mand C aude because Barnore cl ai ned that he was
contractually obligated to conduct a company-uni on investigation
of accidents. The inspector told Barnore that it was wong for
Barnmore to refuse to allow himto go with Barnore to the scene of
the truck's rollover, but Barnore, nevertheless, refused to all ow
the inspector to ride with himand C aude to the place where the
roll over had occurred (Finding Nos. 1 and 2, supra).

The inspector did not wite Citation No. 293736 until he had
returned to his office and had di scussed the matter with his
supervi sor (Finding No. 10, supra). The inspector believed that
Barnmore's refusal to allow himto go with Barnore and O aude to
the place where the truck had rolled over was



~627
a violation of section 103(a) of the Act.(FOOINOTE 2)

I nspection versus Investigation

USS's brief (p. 4) argues that the inspector was at USS's
m ne for the purpose of conducting an inspection under section
103(a) of the Act when he | earned that an accident had occurred
on mine property. Upon learning of the accident, USS clains that
the i nspector "decided that he should drop his regul ar inspection
and begin an accident investigation" [Enphasis is part of USS s
argunent.]. USS's brief (p. 5) then clains that the Act clearly
differenti ates between regul ar inspections and acci dent
i nvestigations. A regular inspection, it is said, takes place
under the authority of section 103(a), whereas acci dent
i nvestigations are governed by subsections (b), (d), (j), and (k)
of section 103. USS notes that subsection (b) relates to
hearings to be conducted by the Secretary with respect to
acci dents, subsection (d) requires operators to investigate al
accidents, and that subsections (j) and (k) inmpose an obligation
on operators to report accidents to the Secretary and give the
Secretary authority to preserve the accident site and take
necessary steps to protect people. USS enphasizes that absurd
results would occur if operators had to preserve the scene of
such minor accidents as a stubbed toe or a mashed thunb.
Therefore, USS points out that the Secretary has defined the word
accident in



~628

30 CF.R [O50.2(h)(2), to the extent here pertinent, as "[a]n
injury to an individual which has a reasonable potential to cause
deat h".

USS's brief (p. 6) points out further that section 50.10
requires an operator to report an accident to MSHA i nmedi ately
only if the accident is of a type specified in section 50.2, that
is, inthis instance, an accident causing injuries which have a
reasonabl e potential to cause death. Since the evidence in this
case clearly shows that the three enpl oyees involved in the
truck's rollover had sprained backs and a chi pped el bow, no one
has ever clainmed that the accident here involved had a reasonabl e
potential to cause death (Finding No. 4, supra). USS s brief
continues its explanation by observing that if an accident does
i nvolve an injury with a reasonabl e potential to cause death, it
nmust be reported to MSHA i nmedi ately under section 50.10, but
once the accident is reported, section 50.11(a) requires the NMSHA
District or Subdistrict Manager to determne within 24 hours
after notification whether to conduct an investigation

Based on the provisions in the Act and regul ati ons di scussed
above, USS's brief (p. 6) contends that the inspector had no
deci si on-naki ng authority to determ ne whether the truck's
roll over was an accident requiring an MSHA investigation. USS
argues that the inspector was insisting upon investigating an
i ncident, rather than an acci dent having a reasonable potenti al
to cause death. USS clains that the regul atory scheme can work
only if USS and other operators are given a chance to deterni ne
what they are dealing with before deciding whet her an acci dent
has occurred which requires themto call MSHA i nmedi ately and
await MBHA' s 24-hour determ nation as to whether an investigation
by MSHA will be conducted. USS s brief (p. 7) argues that
Barnmore explained to the inspector that it was necessary for
Barnmore to conduct a joint conpany-union investigation and that
Barnmore did not actually prevent the inspector fromgoing to the
pl ace where the truck had rolled over, but sinply had forbidden
the inspector to ride in the sanme vehicle in which he and the
m ners' representative were riding. It is said that Barnore did
not want the inspector to acconpany himto the scene of the
acci dent because other USS personnel at the accident site would
be likely, upon seeing the inspector with Barnore, to believe
t hat managenent had endorsed MSHA' s taking over an investigation
whi ch shoul d have been a joint undertaki ng by managenent and the
uni on.

Di sposition of USS s "lnspection versus |nvestigation Argument”

There are so many fallacious aspects to USS' s argunent to
the effect that an inspector can't exam ne the site of an
acci dent which occurs when he is present at a nmne for the
pur pose of conducting a regular inspection, that it is difficult
to decide which erroneous aspect of the argunment to consider
first. It should first be observed that the purpose and scope of
Part 50 of the Code of Federal Regulations is explained in
Section 50.1 which states that:



* * * The purpose of this part is to inplenent MSHA' s
authority to investigate, and to obtain and utilize
i nformati on pertaining
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to, accidents, injuries, and illnesses occurring or originating
inmnes. Inutilizing information received under Part 50, MSHA
will develop rates of injury occurrence * * * [and] * * *

data respecting injury severity * * *,

Part 50, in carrying out its announced statistical purpose,
requires operators to report all accidents, regardl ess of
severity, to MSHA on Forns 7000-1. |In promulgating Part 50, NMSHA
recogni zed, however, that section 103(j) of the Act requires
operators not only to notify the Secretary of the occurrence of
accidents, but also requires the operator to "take appropriate
nmeasures to prevent the destruction of any evidence which woul d
assist in investigating the cause" of accidents. Therefore,
section 50.2(h) categorizes 12 different kinds of accidents as to
whi ch an operator is required to give "inmedi ate notification"
under section 50.10. When MSHA receives "inmediate notification”
under section 50.10 that an accident has occurred, MSHA is then
required by section 50.11(a) to determ ne within 24 hours whet her
MSHA plans to conduct an investigation of the accident. Section
50.12 provides that the operator may not alter an accident site,
wi thout MBHA's perm ssion, until the investigation has been
conmpleted. It is obvious, therefore, that the purpose for
requiring "immedi ate notification"” of serious accidents is to
provi de an orderly and i nmedi ate procedure under which operators
will know within 24 hours after reporting such accidents whet her
they are required by section 103(j) to "take appropri ate measures
to prevent the destruction of any evidence which would assist in
i nvestigating the cause" of the accident.

The fact that an operator is required to provide "inmredi ate
notification" as to a specific type of accident does not,
however, relieve the operator of the obligation of reporting the
accident to MSHA on a Form 7000-1, just as the operator is
required to report any other accident not serious enough to be
i ncluded within the 12 categories of "inmmedi ate-notification”
accidents listed in section 50.2(h). Section 50.20-5 not only
requires the reporting of "inmredi ate-notification” accidents on
Forms 7000-1, but provides the operator with code nunbers for
identifying the 12 categories which are applicable to
"imedi ate-notification" accidents.

It can be seen fromthe explanation set forth above, that
Part 50 was designed to provide MSHA with statistical data
pertaining to all kinds of accidents regardless of their
seriousness. MSHA is not precluded frominvestigating accidents
which are of a |l ess serious nature than "inmredi ate-notification”
accidents. Investigation of accidents not in the
"i mredi ate-notification" category, in ny opinion, are provided
for in section 103(a)(1) which Inspector Bagley's Ctation No.
293739 clainmed, until nodified to section 103(a), was violated by
USS in this proceeding. As the quotation of section 103(a) in
footnote 2, page 12, supra, shows, inspectors are authorized to
"make frequent inspections and investigations in coal or other
m nes each year for the purpose of (1) obtaining, utilizing, and
di ssem nating information relating to health and safety
condi tions, the causes of accidents, and the causes of diseases
and physical inpairments originating in such mnes * * *"



[ Enphasi s supplied.]
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The inspector's (Tr. 75) and ny reliance on the phrase "the
causes of accidents" in section 103(a)(1) has, however, been
taken away by the opinion of the D.C. Crcuit Court of Appeals in
United Mne Wrkers of America v. Federal Mne Safety and Heal th
Revi ew Conmi ssion, et al., Nos. 79-2518, et al.,  F.2d
___, decided February 23, 1982, in which the court majority
stated on page 9 of its slip opinion that the Secretary of Labor
is given no authority under clauses (1) and (2) of section 103(a)
because the functions enunerated in those two clauses "appear"” to
have been del egated only to the Secretary of Health, Education
and Wl fare [now Secretary of Health and Human Services]. Judge
Tamm s di ssenting opinion, at page 7, states that:

* * * |t is beyond cavil that only two of the four
sets of purposesl8 for which mne inspections are

to be conducted fall under the aegis of the Secretary
of Labor, * * *

It is not surprising that the inspector was uncertain as to
t he exact portion of section 103(a) to rely onin witing his
Citation No. 293739 (Tr. 63) because, up to the time | read the
court's opinion in the UMM case, supra, | thought that the
Secretary of Labor had authority to performthe functions set
forth in both clauses (1) and (2) of section 103(a) and | thought
that the only difference between the Secretary of Labor's and the
Secretary of Health and Human Services' functions under those two
cl auses was that the Secretary of Health and Human Servi ces coul d
gi ve advance warnings in doing his functions under section
103(a) (1) and (2), whereas the Secretary of Labor could not.
Since the inspector has nodified Citation No. 293739 to allege a
vi ol ati on of section 103(a), his citation is on sound | ega
footing, but USS is still entitled to know exactly what
provi sions of section 103(a) authorize an inspector to
i nvestigate an accident if the inspector is on nmine property in
the first instance for the purpose of engaging in a regular
i nspection. It is sufficient for upholding the inspector's
citation if a review of the Act's provisions shows that the
i nspector had authority to go to the scene of the accident which
occurred while he was on m ne property.

The court's UMM opinion, supra, |eaves the Secretary of
Labor fully clothed with the foll owi ng powers under section
103(a):
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Aut hori zed representatives of the Secretary [of Labor] or the
Secretary of [Health and Human Services] shall make frequent

i nspections and investigations in coal or other mnes each year
for the purpose of * * * (3) determ ning whether an i nm nent
danger exists, and (4) determ ning whether there is conpliance
with the mandatory health or safety standards or with any
citation, order, or decision issued under this title or other
requi renents of this Act. * * * [Enphasis supplied.]

The | anguage quoted above shows beyond dispute that even though
the inspector had come to the M nntac M ne on January 22, 1981
to make a regul ar inspection, he is authorized to nake frequent
i nspections and investigations and that there is nothing in
section 103(a) which requires that such investigations be
restricted to those which have been reported by an operator as
"imedi ate-notification" accidents under section 50. 10.
Proceeding further into section 103(a), it is further beyond

di spute that the inspector on January 22, 1981, had authority to
i nspect or investigate any place on mne property where an

i mm nent danger mght exist or where a violation of a nmandatory
health or safety standard mi ght occur

It is worth noting that both section 104(a) of the Act,
governing the issuance of citations for violating the mandatory
heal th and safety standards, and section 107(a), governing
i ssuance of inm nent danger orders, provide that those provisions
are applicable regardl ess of whether an inspector is engaging in
an "inspection or investigation". There is nothing in either
section 104(a) or in section 107(a) which provides that the word
"inspection" applies only if the inspector is conducting an
i nspection aut horized under section 50.11 after an "i mmedi ate
notification" of an accident under section 50.10.

It would be fairly easy to argue that there is nothing about
a truck's rolling over which could possibly be considered to be
an i nm nent danger. That sort of conclusion, however, is not
supported by the facts because Barnore, one of USS s safety
engi neers, testified that one of the primary concerns he had when
he got to the scene of the accident was whether a |eaking tank
m ght cause a fire and that he asked one of the forenen to keep
peopl e away fromthe truck for that reason (Tr. 186-187). After
t he i nspector conducted an investigation of the truck's rollover
at a subsequent time, pursuant to a conplaint filed under section
103(g) (1) of the Act, the inspector cited USS for two violations
of the mandatory health and safety standards with respect to
events leading up to the truck's rolling over.

The foregoi ng considerations show that |nspector Bagley had
aut hority under section 103(a) to go to the scene of the truck's
roll over for the purposes given in clauses (3) and (4) of section
103(a) and that Barnmore unlawfully restrained the inspector from
carrying out his functions under the Act when Barnore refused to
allow the inspector to travel to the scene of the truck's
rol | over.

The position taken in USS's brief to the effect that the
i nspector had no authority to investigate the truck's rollover



was, in some respects,
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not supported by USS' s own witnesses. If it were true, as USS
argues, that an inspector may only investigate

"imredi ate-notification" accidents, then the inspector would have
no authority to investigate the truck's rollover even if he had
been standing within 1 foot of the place where the truck flipped
over. Yet Starkovich, one of USS s w tnesses, slated that if the
i nspector had been riding by the place where the truck rolled
over at the tine it flipped over, he would have had a right to
investigate it because "[h]e's got a right to stop there at that
time" (Tr. 281). Starkovich recognized that he coul dn't
logically use the various provisions of the Act like a
straitjacket to prevent the inspector frominvestigating an

acci dent which has occurred in his presence, even if the

i nspector may have cone to the mine in the first instance only to
engage in a regular inspection

USS's argunent that an inspector should not be permtted to
go to the site of an accident until the operator has had a chance
to determ ne whether it is an "inmm
edi ate-notification" accident has other serious flaws. One of
themis that if the truck's rollover could be considered to be an
"imredi ate notification" accident only if it resulted in injuries
havi ng a reasonabl e potential to cause death, that determ nation
did not depend at all on Barnore's claimthat he had to go to the
scene of the accident to determ ne whether an
"imedi ate-notification" accident had occurred. Barnore had no
medi cal training which qualified himto nmake a conclusion that an
injury mght have a reasonable potential to cause death (Tr.

180). The three USS enpl oyees injured in the truck's rollover
were taken to a clinic before Barnore ever arrived at the scene
of the accident (Tr. 140; 188; 219). The determ nation of

whet her an acci dent has occurred involving a reasonabl e potenti al
to cause death would have to be based on the opinion of the

nmedi cal experts who exam ned anyone suffering frominjuries
caused by the accident.

Since the injured enpl oyees had been taken to a clinic
i medi ately after the accident, Barnore, the inspector, and the
m ners' representative could have eaten their lunch in a nornal
fashi on and then Barnore could have called the clinic or hospita
and coul d have asked the physician who examined the three
enpl oyees whether their injuries had a reasonable potential to
cause death. Inasnuch as all of the injuries were mnor in
nature, the physician's answer woul d have been in the negative
and Barnore could then have advi sed Bagl ey that the rollover had
not resulted in an "imedi ate-notification" accident, that the
acci dent would be reported in due course on a Form 7000-1, and
that there would be no occasion for MSHA to determine within 24
hours under section 50.11(a) whether an investigation would have
to be conducted. |If the procedure outlined above had been
foll owed, there would have been no reason for Barnore to go to
the scene of the rollover nor for Barnore to have prohibited the
i nspector fromgoing to the scene, if the only reason for
Bar nore' s conducti ng a conbi ned conpany-uni on investigati on was
to determ ne whether an "inmedi ate-notification" accident had
occurred.



Exclusivity of Managenent-Uni on | nvestigation

USS's brief (p. 7) clains that Barnore "explained why it was
not appropriate for the inspector to ride with himto a joint
uni on/ managemnent
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safety investigation". The preponderance of the evidence shows
that Barnmore did not explain anything in detail until after he
had returned fromthe accident investigation. C aude, the

m ners' representative, testified that the entire conversation
bet ween Barnore and the inspector, before they left to

i nvestigate the rollover, did not take nore than 2 minutes (Tr.
362) and that the nost that was said about the joint

uni on- managenent investigati on was stated by Barnore after he had
returned fromthe accident scene (Tr. 363). The inspector could
recall no specific reference to the union contract and said
Barmore had, at nost, referred to his contractual obligation to
take C aude with himwhen he went to investigate the acci dent
(Tr. 55; 65; 122). Even Barnore's testinony about the nature of
hi s expl anation of the joint union-conmpany investigation is
unconvi nci ng because his answers are evasive and he was not even
certain as to the specific section or wording of the contract

whi ch required himto conduct a joint union-managenent
investigation (Tr. 211). A "detailed" explanation of USS s
obligation to conduct joint union-managenent investigations ought
to include a reading of the portion of the contract which

al l egedly required such an excl usive investigation out of the
presence of an MSHA i nspector.

According to Barnore's testinmony, so many USS personnel had
gathered at the scene of the accident, that it was necessary for
himto ask soneone to keep people away fromthe scene because
Barnmore was fearful that a |eaking tank m ght cause a fire (Tr.
186-187). Moreover, there were other USS personnel, such as Tim
Jayson, at the scene with nore expertise in investigating
vehi cul ar accidents than Barnore possessed (Tr. 187; 189).

Addi tionally, Barnore saw Ji m Dunston, another mners
representative, at the scene of the accident and Barnore asked
himto participate in the accident investigation so that Barnore
and Claude could return to the mne office where Barnore had |eft
the inspector (Tr. 186). Wen it is considered that Barnore |eft
t he nmeasurenment of distances of skid nmarks, etc., to the

di scretion of other USS personnel, when it is realized that
Barnore entrusted the union aspect of the investigation to a

m ners' representative other than the representative who had
acconpani ed Barnore to the scene, when it is considered that
Barnore left the determ nation as to the cause of the rollover to
ot her USS personnel, when it is recognized, as hereinbefore
noted, that Barnore had to | eave the determ nation of whether the
accident involved injuries having a reasonable potential to cause
death to other persons, it is hard to find anything about the
acci dent whi ch depended upon anyt hi ng whi ch Barnore hinsel f

di d- - ot her than perhaps the making of some pictures. The facts
di scussed above largely destroy Barnore's claimthat if the

i nspector had acconpani ed Barnore to the scene, USS personne
woul d have concl uded that the investigation of the truck's
rol |l over was being conducted by MSHA, instead of by USS and the
uni on, because the inspector woul d have been only a single person
am d a host of USS personnel who had come to | ook at the scene of
the truck's rollover.

It should al so be pointed out that nost investigations of



accidents are conducted by a group of people who represent the
conpany, the union, and both State and Federal agencies charged
wi th adm nistering safety regulations. Each person who
participates in an accident investigation nmakes
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his or her own conclusions as to the cause of the accident and
arrives at his or her own reconmendations as to the steps which
shoul d be taken to avoid simlar accidents in the future. Having
an MSHA i nspector present when investigations are being nade
woul d have no del eterious effect on USS s ability to conduct a

j oi nt conpany-uni on investigation

I nspector's Shortcomn ngs

USS's brief (p. 7) finds fault with the inspector for
failing to request that he be taken to the site of the accident
after Barnore and d aude had returned fromthe scene of the
roll over and had shown himthe pictures Barnore had nade and had
given him a description of what had happened. As | have
i ndi cated above, Barnore spent nore time after his return from
t he accident investigation, than he had before the investigation
expl ai ni ng why he could not take the inspector to the accident
site. The inspector, having just heard the reasons for his being
precluded fromgoing to the accident site reenphasized, would
hardl y have had any reason to reassert his desire to be taken to
the scene of the accident.

USS's brief (p. 7) also criticizes the inspector for having
failed to issue an order to preserve the scene of the accident.
That criticismis inconsistent with USS s prinmary argunent that
t he i nspector had no decision-making authority to determ ne
whet her an acci dent woul d be conducted under section 50.11(a).

As previously explained, the primary purpose for requiring
"imedi ate notification" of accidents under section 50.10 is to
enabl e MSHA to advi se the operator within 24 hours whether the
scene of the accident has to be preserved. The inspector 's
testimony shows that he had not intended to go to the scene of

t he accident for the purpose of conducting an investigation under
section 50.11(a) (Tr. 57). Therefore, he certainly would have
had no reason to issue an order pursuant to section 103(j) of the
Act requiring USS to preserve the scene of the accident.

It is a fact, however, that the inspector could have argued,
pursuant to section 103(k) of the Act, that since he was present
when Barnore | earned about the accident, the inspector had an
absolute right to acconpany Barnore to the scene of the accident
because, under section 103(k), when an inspector is present at
the scene of an accident, as Inspector Bagley was in this
i nstance, the inspector has authority to issue appropriate orders
"to insure the safety of any person in the coal or other mne"
where the accident occurred. Section 103(k) al so provides that
if a recovery plan needs to be inplenented, the operator is
required to obtain the approval of the MSHA inspector before the
recovery plan is inplenmented. Wen a truck rolls over, it is
often necessary to extricate injured people fromthe truck and
such recovery efforts may take hours to acconplish. Therefore,
since Inspector Bagley was present when Barnore | earned of the
acci dent, Barnore should have taken the inspector with himto the
scene of the accident [est he encounter sone difficulties about
whi ch the inspector’'s advice and consent woul d have been usef ul
if not required.
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The Factual Question of Inspector's Preclusion from Going to
Accident Site

USS's brief (pp. 7-9) argues that |nspector Bagley was only
told that he could not be permitted to ride to the scene of the

accident with Barnore. It is contended that nothing was said or
done whi ch woul d have precluded the inspector fromcontinuing his
i nspection of the mne property. It is further clained that the

i nspector was left in an office with a phone and that he was free
to call other USS personnel or the other MSHA inspector, who was
el sewhere on mne property, for the purpose of obtaining a
substitute truck to continue his inspection or travel to the
scene of the accident. USS clains that while it was USS s policy
to have a managenent representative acconpany an inspector while
he is on mine property, that he has the power under the Act to go
anywhere on mine property he may choose to go even if USS's
managenent does not consent to his traveling al one.

The facts are at odds with the foregoing argunents. When
Barnmore initiated his conversation with the inspector, advising
hi mthat he was precluded fromgoing to the accident site, his
attitude was belligerent. Both the inspector and the miners
representative indicated that Barnore asked the inspector where
in the blank he thought he was going (Finding No. 2, supra). The
use of objectionable words in a question of that nature does not
initiate a conversation in a manner which shows that the person
asking the question is planning to take much time to expl ain why
t he question has been asked. The miners' representative
testified that the initial conversation with the inspector did
not take nmore than 2 m nutes and that nost of the explanation was
done after Barnore and he had returned fromthe scene of the
accident (Tr. 362-363).

The inspector's view of Barnore's actions and statenments are
best expressed in the follow ng questions and answers (Tr. 118):

Q Was there anything he [Barnore] said to you which
you -- you personally would have -- would have or could
have interpreted as saying that "You can't go to the
acci dent scene in nmy vehicle, but you can wal k down
there if you want to"?

A.  No.

Q GCkay. So the inpression you got from everything he
said to you was that you can't go, period?

A. That's true.
Barnmore's attitude after his return fromthe acci dent scene
continued to be bellicose, as is obvious in the inspector's
testinmony at transcript pages 22-23:

Q | see. During -- during this conversation in the
-- in the office, did you have any conversations wth



M. Barnore
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concerning your right to -- to speak with the enpl oyees
of U S. Steel while you were on the mne property?

A. Now, there was one incident when | cane back to the
office after 1'd eaten ny lunch and Larry O aude had
called ne and told ne that | could cone back to M.
Barnore's office. After | went back to the office, it
was, um-- there was a few nonents of silence there.

It was tense. And, ah, sort of in order to get a
conversation going, | nentioned that, ah, on ny way
down to the hygienist's office, I'd been talking to an
enpl oyee of U S Steel. | don't know his name. This
enpl oyee had asked nme if | was an MSHA inspector on the
property. | said yes, | was, and he wanted to di scuss
with ne sone things that had taken place earlier at the
property, ah, about citations, orders, things of that
nat ure.

But | mentioned that to M. Barnore, that this guy was
a pretty nice guy. And Jim][Barnore] got kind of
upset. He said | didn't have any right to talk to
anybody on the property about those kinds of things
wi t hout himor another safety engi neer present.

Q | see.
A. | pointed out that it wasn't nme that had solicited
that -- that conversation. | was -- | was asked the

question, and | answered it.

Since the testinmony of the mners' representative
corroborates the inspector's testinony to the effect that Barnore
made no detail ed expl anati on about his obligation to performa
uni on-conpany i nvestigation, and since Barnore's attitude was
belligerent to every effort nade by the inspector to bring about
am abl e di scussions, | conclude that the inspector was fully
entitled to believe that he had been precluded fromgoing to the
accident site at all on January 22, 1981, the day the acci dent
occurred.

The evidence al so shows that Barnore's refusal to allow the
i nspector to acconpany himand C aude to the accident site
effectively precluded the inspector fromgoing there by any ot her
means. First, it is agreed that it was USS s practice to provide
a safety engineer to acconpany inspectors on mne property and it
was USS's policy to provide a vehicle, driven by USS s enpl oyee,
to transport the inspectors to any place on mne property where
i nspections were to be nmade (Finding No. 9, supra). Further, it
was USS's policy to have the safety engi neer nake al
arrangenents for inspections to be made, including obtaining a
m ners' representative to acconpany the inspector during his tour
of the mine, pursuant to section 103(f) of the Act (Tr. 267,
269). In such circunstances, when Barnore refused to permt the
i nspector to acconpany himand C aude to the accident scene, the
i nspector was precluded fromgoing at all because the inspector
was left without transportation, wthout a safety engineer to



acconpany him and without a mners' representative to acconpany
him Al though Barnore clainmed that the
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i nspector could have requested permi ssion to use any of about 50
USS vehicl es parked near the mne office (Tr. 197), it is a fact
that Starkovich, Barnore's supervisor, testified that if the

i nspector had asked himfor a vehicle to go to the scene of the
accident, he would have refused to take the inspector to the
scene of the accident until he had first checked with Barnore to
find out what sort of accident was involved (Tr. 275; 280).

Al t hough USS al so clainmed that Inspector Bagley could have
call ed the other inspector who was on nmine property that day,
Bagl ey said that he did not know where the other inspector was
and Starkovich also stated that he didn't know for certain where
the other inspector was (Tr. 56; 272). Even if the other
i nspector had been | ocated, a controversy woul d undoubtedly have
occurred because the other inspector was al so acconpani ed by
anot her safety engi neer who woul d have been reluctant to all ow
the other inspector to | eave his presence for the purpose of
taki ng I nspector Bagley to the scene of an accident to which
Barnmore had already rul ed that |Inspector Bagley could not go.

Therefore, | find that none of the excuses given by USS for
refusing to allow the inspector to acconpany Barnore to the scene
of the accident are supported by the facts in this case, or the
provisions of the Act, or Part 50 of the Code of Federa
Regul ati ons, and that USS viol ated section 103(a) of the Act when
its agent prevented Inspector Bagley fromgoing to the scene of
the accident on January 22, 1981. | also find that Ctation No.
293736 was properly issued and shoul d be affirned.

Assessment of Civil Penalty

In the preceding portion of this decision, | have found that

a violation of section 103(a) of the Act occurred when Barnore
refused to permit the inspector to exam ne the place where the
truck rolled over. MSHA has requested that a civil penalty be
assessed for that violation in the proposal for a penalty filed
in Docket No. LAKE 81-167-M The six criteria set forth in
section 110(i) of the Act nmust be considered in assessing civil
penal ti es.

On February 1, 1982, Unit B of the Fifth Crcuit issued an
opinion in Allied Products Co. v. Federal Mne Safety and Health
Revi ew Commi ssion, No. 80-7935, reversing an adm nistrative | aw
judge's decision as to which the Comni ssion had denied a petition
for discretionary review. The court agreed that the violations
al | eged by MSHA had occurred, but it remanded the case so that
t he amounts of the penalties could be recal cul ated. The court
found that MSHA had waived the normal fornula set forth in 30
C.F.R 0[100.3 for assessing penalties and then had failed to
make the narrative findings which are required to be nmade when
MSHA wai ves the routine penalty forrmula. The court also found
that the adm nistrative |aw judge had failed to explain how he
had consi dered sonme of the six criteria.

There is nothing in the court's decision to show that the
court was aware of the fact that the Comm ssion has ruled in



several of its decisions that adm nistrative | aw judges are not
bound, in cases in which hearings have
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been hel d, by the assessment procedures which are enpl oyed by the
Assessnment OFfice in proposing civil penalties (Rushton M ning
Co., 1 FMSHRC 794 (1979); Shanrock Coal Co., 1 FMSHRC 799 (1979);
Kai ser Steel Corp., 1 FVMSBHRC 984 (1979); U S. Steel Corp., 1
FMBHRC 1306 (1979); Pittsburgh Coal Co., 1 FMSHRC 1468 (1979);
and Co-Op Mning Co., 2 FVMSHRC 784 (1980)). O course, when a
judge determ nes the size of a civil penalty on the basis of

evi dence presented in a hearing, he must specifically show how he
has considered the six criteria. | do not believe that the
court's decision in the Allied Products case requires ne to
determ ne a penalty by using the provisions of section 100.3 so
long as | explain clearly how | have applied the six criteria in
arriving at a penalty.

H story of Previous Violations

It has always been nmy practice to increase a penalty under
the criterion of history of previous violations if the evidence
in a given proceedi ng shows that the operator has previously
vi ol ated the same section of the regulations which is before nme
in a given case. Since | did not preside at the hearing in this
proceeding, | could not inquire of MSHA's counsel whether USS has
previously violated section 103(a) of the Act. Inasnuch as the
record does not contain the sort of information which I normally
use for assessing penalties under the criterion of history of
previous violations, it is necessary in this proceeding for ne to
depart from ny usual practice and use the assessnent fornula in
section 100.3(c) for the purpose of evaluating USS s history of
previ ous viol ations.

Exhibit M1 reflects that for the 24 nonths precedi ng the
occurrence of the violations involved in this proceedi ng, USS
paid penalties for a total of 560 violations, or an average of
280 viol ations per year. Section 100.3(c)(1) shows a table which
assigns penalty points based on an operator's average penalties
per year. According to that table, if an operator has an average
of over 50 penalties per year, five penalty points are required
to be assigned for each violation being considered. Inasmuch as
USS has paid penalties for nore than 50 viol ations per year
USS's history of previous violations requires that five penalty
poi nts be assigned in this proceeding for each violation which is
hereinafter found to have occurred.

Section 100. 3(c) al so contains paragraph (2) which is
required to be used in assigning penalty points under the
criterion of history of previous violations. Under paragraph
(2), up to 15 penalty points are assignable if the violations
witten by an inspector on each day he works at a given mne
total nore than 1.7 violations. Paragraph (2) of section
100. 3(c) cannot be used in this proceeding to assess penalties
because Exhibit M1 does not show the inspection days which were
i nvol ved in USS s having paid penalties for 280 viol ations per
year. Because of the lack of information in the record, | cannot
use paragraph (2) of section 100.3(c) to assign any penalty
poi nts under the criterion of history of previous violations.



It should also be noted that if the formula in section 100.3
is used only for determning a portion of a given civil penalty
under a single
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criterion, an under-assessnent as to that criterion will result
because the assignnent of penalty points under section 100.3 is
i ntended to be curmul ative as the points are determ ned in
sequence for each of the six criteria and the size of the penalty
shoul d i ncrease as each criterion is, in turn, considered. For
exanpl e, when the five penalty points determ ned above under
section 100.3(c)(1) are applied in the conversion table in
section 100.3(g), the anmount of the penalty is only $10, whereas
if those same five penalty points were to be added to a

cunmul ative total of 30 assigned points, so as to increase the
nunber of penalty points from30 to 35, the additional five
points would increase the total penalty from$90 for 30 penalty
points to $130 for 35 penalty points, or would increase the
penalty by $40, instead of the penalty of $10 which results if
one applies five penalty points to the bottom of the conversion
table. Since | amusing the provisions of section 100.3(c) (1)
sol ely because of limtations in the record, |I do not believe
that ny assessment of a penalty of $10 under history of previous
vi ol ati ons can be considered to be inproper, even though I shal
be assessing a smaller amount under the criterion of history of
previous violations than is warranted for an operator as |arge as
USS.

Si ze of the Operator's Business

Fi ndi ng No. 22, supra, indicates that the parties have
stipulated that USS is a | arge operator. It has al ways been ny
practice to use the criterion of the size of an operator's
busi ness as a gauge of how large a penalty shoul d be assessed
under the other criteria. For exanple, if a violation is so
serious in a small mne that its occurrence is very likely to
kill or seriously injure one or nore enployees, | would normally
assess a penalty of not nore than $3,000 or $4,000 under all six
criteria. |If a noderately |arge operator should be invol ved,
woul d probably increase the penalty up to $6,000 or $7,000 under
all six criteria. |If a large conpany, such as USS, should be
i nvol ved, | woul d probably assess a naxi num penalty of $10, 000
under all six criteria.

Under the foregoing principles, any penalty assessed in this
proceedi ng should be in an upper range of magnitude if | should
find that the other five criteria have adverse inplications.

Effect of Penalties on USS's Ability To Continue in Business

Fi ndi ng No. 22, supra, shows that the parties have
stipulated that the paynment of penalties will not adversely
affect USS's ability to continue in business. The criterion of
econom ¢ condition is of primary inmportance only in those cases
in which an operator proves that it is experiencing financial
| osses of such nagnitude that paynent of penalties would prevent
it frombeing able to discharge the interest on its indebtedness,
pay its enpl oyees, and purchase necessary supplies. 1In this
proceedi ng, the fact that paynment of penalties will not affect
USS's ability to continue in business will be applied only in the
sense that any penalty required by the other criteria will not



need to be scaled down to prevent the obligation of paynment of
the penalty from causing USS to di scontinue in business.
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Good-Faith Effort To Achi eve Rapid Conpliance

Fi ndi ng No. 22, supra, shows that the parties have
stipulated that USS denonstrated a good-faith effort to achieve
conpliance after the inspectors had issued the citations invol ved
in this proceeding. Under the assessment formula in section
100. 3, an operator may be assigned up to a maxi mum of 10 points
under the criterion of whether the operator nade a good-faith
effort to achieve rapid conpliance. Under section 100.3(f), if
the operator denonstrates a normal good-faith effort to achieve
conpliance, that is, the operator achieves conpliance within the
time allowed by the inspector, the penalty is neither increased
nor decreased under the good-faith abatenment test. |If the
operator shows recal citrance about conpliance with the standard
cited, up to 10 penalty points may be assigned. On the other
hand, if the operator denonstrates an outstanding effort to
achi eve conpliance by correcting the violation in rmuch less tine
than that given by the inspector, the penalty otherw se
assessabl e under the other criteria is reduced by up to 10
penal ty points.

It has been ny practice to use the sane principles set forth
in section 100.3(f) insofar as penalties are determ ned by the
operator's good-faith effort to achieve rapid conpliance, the
only difference being that |I sometines add nore than an
equi val ent of 10 penalty points when an operator deliberately
refuses to correct a violation which has been cited, and | have
decreased a penalty by nore than the equivalent of 10 penalty
poi nts when the evidence in a given proceedi ng showed that the
operator had shut down his entire operation in order to correct a
violation in nuch less tinme than the inspector had all owed.

In this proceeding the parties have stipulated that USS
"denonstrated good faith in abating the citations at issue within
the tine given for abatenent” (Tr. 12). The stipulation is
sati sfactory for assessing a penalty under the criterion of
good-faith abatenment with respect to Citation No. 293736 because,
al t hough the inspector failed to insert any term nati on due date
inthe citation when it was witten, the inspector nodified the
citation on February 26, 1981, to insert a term nation due date
of February 9, 1981. The inspector had term nated the citation
on February 9, 1981, by stating that USS had allowed himto
i nspect No. 856 truck and interview the three enpl oyees invol ved
in the rollover of the truck. Since USS abated the violation
within the period of tine allowed by the inspector, there was
normal abatenent and the penalty otherw se assessabl e under the
other five criteria should neither be increased nor decreased as
aresult of USS's normal effort to achieve rapid conpliance.

Gavity

The violation of section 103(a) was noderately serious
because Barnore's refusal to permt Inspector Bagley to acconpany
himand C aude to the scene of the truck's rollover prevented an
MSHA i nspector frombeing able to carry out his functions as an
i nspector, those functions being, as hereinbefore explained, the



checki ng of accident sites to determ ne whether an inmm nent
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danger exists and whether violations of the mandatory health and
saf ety standards have occurred. USS clains that inspectors have
the power to go anywhere on mine property without the operator's
perm ssion, citing Judge Melick's decision in Summtville Tiles,
Inc., 2 FMSHRC 740 (1980), in which he held that "a warrantl ess
nonconsensual MSHA i nspection of Summitville was legally

perm ssible". USS asserts also that it was not necessary for the
i nspector to obtain the operator's know ng consent prior to
maki ng an inspection. The fact remains that Barnore's sudden
hostil e, and arrogant manner of forbidding the inspector to
acconpany hi m precl uded the inspector frombeing able to inspect
the scene of the accident when he could have been in a position
to determ ne whether an imm nent danger exi sted and whet her any
heal th and safety standards had been violated. |In depriving the
i nspector of a neans of transportation, in termnating his
ability to have one of USS s safety engi neers as an escort, and
in preventing the inspector fromhaving a mners' representative
avai l abl e to acconpany him Barnore effectively denied the

i nspector frombeing able to travel to the scene of the accident
(Finding Nos. 1 through 4, 9 and 10, supra).

Barnmore's refusal to permt the inspector to go to the scene
of the accident on January 22, 1981, was so upsetting to the
i nspector that he returned to his office so as to discuss the
matter with his supervisor and wote a citation alleging that USS
had viol ated section 103(a) of the Act in precluding himfrom
i nspecting the scene of the truck's rollover. That citation was
served upon Barnore the next day, January 23, 1981. The citation
was not termnated until February 9, 1981, when the inspector was
permtted to exam ne the truck after it had been towed or haul ed
to USS' s auto repair shop. The delay which resulted in the
i nspector's being able to exam ne the truck and interview
wi t nesses not only prevented the inspector frombeing able to get
first-hand information at the scene of the accident, but brought
about a considerabl e duplication of effort which could have been
avoided if the inspector had been permitted to acconpany Barnore
to the scene of the accident in the first instance.

Consi dering the denoralizing effect which Barnore's action
had on MBHA' s inspection responsibilities, a penalty of $500 is
warranted under the criterion of gravity.

Negl i gence

Barnmore's action in preventing the inspector fromgoing to
the scene of the accident was deliberate and constituted a high
degree of negligence. Barnore had a certain anount of disdain
for the inspector sinply because the inspector tries to do his
job with as little abrasiveness as possible. The foregoing
conclusion is supported by Barnore's answers to the foll ow ng
questions (Tr. 201-202):

Q I'Il attenpt to rephrase it. So it would be
reasonable, would it not, on the part of Inspector

Bagl ey to take your refusal to allow himto acconpany
you to the accident site as a refusal to permt himto



go to the accident site at all?
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A | can't read JimBagley's mnd. | don't know
how he t hi nks.

Q I'mnot asking you that.

A.  Yeah. Ckay.

Q I'mjust asking if it would not be reasonable

A. Well, considering Ji mBagley, yeah. But not -- for
me. If | was an MSHA inspector, | would not have, you
know - -

The Conmi ssion has indicated that judges are to avoid being
critical of nmanagenment (Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508 (1981), but it is difficult to appraise negligence in a
gi ven case without exam ning the attitude of the operator's
supervi sory personnel. Barnore's indifference about the way he
treated i nspectors would not be as strong a reason for adversely
eval uating USS' s nanagenent if Barnore's supervisor had not
bel i eved that Barnore should be upheld in his denial of the
i nspector's right to go to the scene of the accident and if
Barnmore' s supervi sor had not also stated that he woul d have
refused to take the inspector to the scene of the accident unti
he had first checked with Barnore to see if such action was
consistent with Barnore's refusal to take the inspector to the
scene of the accident in the first instance (Tr. 275; 280;
Finding No. 9, supra.).

Barnore's use of rough | anguage i n addressing the inspector
at the outset of the denial was an indication of his |ack of
ordinary courtesy (Tr. 19; 136-137). Barnore's attitude toward
the inspector after Barnore had returned fromthe scene of the
accident continued to be hostile and bellicose in that he
upbrai ded the inspector even for talking to a USS enpl oyee who
asked the inspector a question while the inspector was wal ki ng
down the hall toward Barnore's office (Tr. 22). 1In short, at no
time during the hearing did any of USS s supervisory personne
make any effort to show that they disagreed with the manner in
whi ch Barnore had acted even though they otherw se approved of
his action as a matter of general principle.

In view of the fact that USS s violation of section 103(a)
was deliberate and was done with consi derable aninosity and
hostility which had an adverse effect on MSHA's inspection
programin general, | find that the refusal to permt the
i nspector to go to the scene of the accident was done with a
sufficiently high degree of negligence as to warrant assessmnent
of a civil penalty of $1,000 under the criterion of negligence.

By way of summary, | have found that a | arge operator is
i nvol ved, that there was a normal good-faith effort to achieve
conpliance, that there is insufficient evidence to support nore
than a mnimal penalty under the criterion of history of previous
vi ol ati ons, that payment of penalties will not adversely affect
USS's ability to continue in business, that the violation was



noderately serious, and that it involved a high degree of
negligence. The total penalty of $1,510 assessed under the
criteria of gravity,
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negl i gence, and history of previous violations would, of course,
be Il ess than that anmount if a |arge operator were not involved,

i f payment of penalties would have an adverse effect on USS s
ability to continue in business, and if USS had showed ot her than
a normal good-faith effort to achieve rapid conpliance.

| amaware that MSHA' s brief (pp. 8 and 13) proposed a
penalty of only $600 for the violation of section 103(a), but it
is obvious that MSHA's brief did not consider in detail the
evi dence of record which nmakes the violation nore serious and
nore negligent than the violation would have been if it had been
done in an atnosphere of professionalismand courtesy which
shoul d prevail when the personnel involved have been trained in
their fields of endeavor as is true of those who conprise USS s
managenent (Tr. 180-181; 238-239).

Docket Nos. LAKE 81-103-RM and LAKE 81-168- M
I nt roducti on

In a notice of contest filed on February 23, 1981, in Docket
No. LAKE 81-103-RM USS seeks review of Citation No. 293739
i ssued on February 9, 1981, pursuant to section 104(a) of the
Act, alleging a violation of section 103(a) of the Act. In a
proposal for a penalty filed on July 20, 1981, in Docket No. LAKE
81-168-M the Secretary of Labor seeks assessnment of a civil
penalty for the violation of section 103(a) alleged in Citation
No. 293739.

Citation No. 293739 alleges that Starkovich, USS s
supervi sor of Mnntac operations, refused to allow I nspector
Bagl ey and two other inspectors to interview Roivanen, USS' s
foreman of three enpl oyees who were riding in a truck when it
rolled over, unless one of USS s | awers was present. The
i nspectors asked to talk to Roivanen three different tinmes on
February 9, 1981, and returned to the mne for the purpose of
i nterviewi ng Roi vanen on February 11, 1981. Al requests were
denied until such tine as an attorney coul d be obt ai ned.

I nspector Bagley returned to the mne on February 12, 1981, and
served Starkovich with Ctation No. 293739 alleging a violation
of section 103(a) because the inspector believed that
Starkovich's refusal to allow himto talk to Roivanen until an
attorney could be provided anbunted to interference and i npedence
of three inspectors who were engaged in an acci dent

i nvestigation. After Starkovich was served with the citation, he
made a phone call to USS's |lawers in Pittsburgh and an attorney
was rmade avail able so that the inspectors were able to interview
Roi vanen t he next day, February 13, at 1:00 p.m (Finding Nos.
12 through 15, supra).

The Right to Counse

USS's brief (pp. 9-13) argues for five pages that it did not
i npede the inspectors' investigation by insisting that Roivanen
be provided with representati on by one of USS s attorneys before
he was interviewed by the inspectors. The only case cited



t hroughout USS' s purely |egal argunents is the Conm ssion's
decision in Everett Propst and Robert Senple, 3 FMSHRC 304
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(1981), in which the Conm ssion ruled that an inspector does not
have to give a Mranda warning to personnel he interviews when he
i s conducting an investigation because such warnings apply only
when the person being interviewed has been taken into custody (3
FMSHRC at 309). Since the Conm ssion's Propst decision supports
MSHA' s contentions in this proceeding, rather than USS s
argunents, | spent several days in the law library trying to find
some cases which support USS' s position and | discovered that |
couldn't find any cases to support USS s argunments. Likew se,
MSHA' s brief (pp. 8-9) failed to cite a single case in support of
its legal argunment that USS violated the Act in refusing to all ow
the inspectors to interview Roivanen unl ess an attorney was
present, but | found several cases which support MSHA's position

USS's brief (p. 9) refers to Roivanen's "right to
experi enced counsel” (Br. p. 11). A person's right to counsel is
based on the Sixth Anmendnment to the Constitution which provides,
in pertinent part, "In all crimnal prosecutions, the accused
shall * * * have the Assistance of Counsel for his defense.”
USS's brief (p. 9) strives to bring the aspect of a crimna
prosecution into play in this proceedi ng by observing that it was
possi bl e that the inspectors' investigation of the truck's
rolling over would result in the inspectors’ witing a citation
pursuant to section 104(d), or the unwarrantable failure
provisions of the Act. USS argues that since Starkovich was
aware of the fact that MSHA routinely audits
unwarrant abl e-failure citations and orders for the purpose of
det erm ni ng whet her crim nal charges should be nmade, that the
i nspectors' desire to interview Roivanen carried with it a
sufficient threat of crimnal prosecution to require that
Roi vanen be furnished with an attorney to be provided by USS.

The Suprenme Court held In Re G oban, 352 U. S 330 (1957),
that an Chio State Fire Marshall could investigate the cause of a
fire and prohibit the witnesses' attorneys from being present.
The Court stated (at p. 332):

The fact that appellants were under a legal duty to
speak and that their testinmony mght provide a basis
for crimnal charges agai nst them does not nean that
they had a constitutional right to the assistance of
their counsel

The Court went on to say (p. 333):

Qoviously in these situations evidence obtai ned may
possibly lay a witness open to crimnal charges. Wen
such charges are made in a crimnal proceeding, he then
may demand the presence of counsel for his defense.
Until then his protection is the privil ege against
self-incrimnation. * * * The nmere fact that
suspi cion may be entertained of such a w tness, as
appel I ants believed exists here, though w thout
al l egation of facts to support such a belief, does not
bar the taking of testinony in a private investigatory
pr oceedi ng.



O course, the Administrative Procedure Act, 5 U S.C O
1005, provides that "[a]ny person conpelled to appear in person
bef ore any agency or representative thereof shall be accorded the
right to be acconpani ed,
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represented, and advised by counsel."” The Suprenme Court's
holding in the G oban case is still applicable except when a
formal trial-type atnosphere is provided for by an agency's
rules. In Hannah v. Larche, 363 U S. 420 (1960), the Suprene
Court held that the Civil Rights Comnm ssion, in conpelling
persons to appear before it for investigations, should permt
such persons to have the advice of counsel, but the Court agreed
wi th the Conmi ssion that such counsel, as a matter of right,
could not participate in the investigations. The Court said that
i nvestigations should not be transfornmed into trial-Iike
proceedi ngs which would result in the injection of collatera

i ssues and reduce the investigations to a shanbles and stifle the
agency's fact-finding efforts. In United States v. Manduj ano,
425 U. S. 564 (1976), the Suprene Court held that a witness in a
grand jury proceedi ng does not have to be given the equival ent of
M randa warni ngs and that he may not testify falsely as a neans
to keep fromincrimnating hinself. A witness may refuse to
answer under the Fifth Amendnment, but if the prosecutor believes
that the witness' testinony is vital to assist himin bringing
action against others, the prosecutor nay obtain his testinony by
of fering himimmnity against prosecution. 1In his concurring

opi nion in the Mandujano case, Justice Brennan noted at page 603
that it was ironic that the Groban and Hannah cases had been used
for denial of assistance of counsel in admnistrative

proceedi ngs, but the Court specifically reaffirmed its hol di ngs
in the Hannah case in 1969 in Jenkins v. MKeithen, 395 U S. 411
although it ruled in the Jenkins case that the due process

requi renents of the Fourteenth Amendnent apply in proceedi ngs
before a state comm ssion if the comm ssion's function is solely
that of exposing individuals to violations of crimnal |aws.

The cases di scussed above deal with situations in which
counsel were actually present, but their participation was
l[imted either by their being excluded fromthe place of
interrogation or their freedomto object to questions and make
oral argunents was curtailed. The Suprene Court recognized in
the G oban case that in purely fact-finding situations, counse
could be excluded entirely fromthe place of questioning, whereas
in the Hannah case, the attorneys' right to cross-exam ne
obj ect, and argue was curtail ed.

In this proceeding, USS clains that it wanted to provide
Roi vanen with an attorney who was well versed in the meaning of
the Act so that he would have known that the reason Roivanen
needed an attorney was to assi st Roivanen in answering questions
which mght lead to his being charged with a crimnal violation
if the inspectors should happen to wite an unwarrantable-failure
citation or order. USS' s brief (p. 10) argues that the
i nspectors' witing of the citation forced USS to abate it the
next day with the result that USS was forced to have Roi vanen
represented at the interview by one of its attorneys who was not
at all versed in the intricacies of the Act. Therefore, USS s
brief (p. 11) contends that the inspectors' insistence upon speed
deprived Roi vanen of one of his nost fundanmental rights, "the
right to experienced counsel”



Purely apart fromthe factual question of whether the
i nspectors forced USS to act so quickly that only an
i nexperi enced attorney could be nmade
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avai |l abl e, the broad legal inplications of its argunent are not
wel | established. The "right" to an attorney under the Sixth
Amendnent depends upon an interrogation conming within the anbit
of the Suprene Court's rulings in Mranda v. Arizona, 384 U.S.
436 (1966). The absolute right to an attorney first comes into
play only when a person suspected of a crime is actually taken
into custody and is cut off fromthe outside world. At such
times, he nust be advised that he has a right to be represented
by counsel during any interrogation and, since the right to an
attorney under the Sixth Amendnent does not depend upon a
person's financial ability to pay, the person in custody nust be
advi sed not only that he has a right to counsel, but that if he
cannot afford to hire conpetent counsel, an attorney will be
appointed for him (384 U S. at 472-473).

In this proceedi ng, Roivanen was to be interviewed at USS s
m ne and his freedomwas at no tine threatened in any way. He
had not been accused of any crine. Therefore, his right to
counsel under the Sixth Amendnment was not brought into play.
Under the Fifth Amendnent, a person is entitled to refuse to
answer questions which mght tend to incrimnate him Roivanen
had the right to claimthe privil ege against self-incrimnation
but Roivanen did not claimthat privilege in this proceeding.
Instead, USS notified Roivanen that he should talk to the
i nspectors only if an attorney provided by USS was present. At
no time does the transcript reflect that USS advised himof his
right to claimthe privil ege against self-incrimnation. As
i ndi cated above, Roivanen could be asked to answer questions,
subject to his right against self-incrimnation, wthout his
actual ly being provided with counsel during the interrogation
unl ess the proceeding at which the questions are to be asked are
t he equivalent of a hearing so as to bring into play the
Admi ni strative Procedure Act's provision that a person conpelled
to appear before an agency "shall be accorded the right to be
acconpani ed, represented, and advised by counsel.™

None of the trial-type procedures involved in actua
hearings were involved in this proceeding. Roivanen had not been
subpoenaed or even requested to appear before any agency. He was
sinmply going to be interviewed by inspectors at his regul ar place
of work in famliar surroundings. Starkovich said that he
bel i eved the inspectors were actually conducting a speci al
i nvestigation under section 103(g)(1) of the Act (Tr. 241). That
was a fair evaluation of the type of investigation the inspectors
wer e conducting because the investigation was bei ng conduct ed
sol ely because MSHA had received a conpl aint under section
103(g) (1) asking that an investigation be made of the incident
involving the rollover of a truck on mne property. Although
Ctation No. 293739 refers to the clains that USS interfered and
i npeded an "accident investigation", it is a fact that the
acci dent was being investigated solely because MSHA had recei ved
a request under section 103(g)(1l) that the accident be
i nvesti gated.

Regardl ess of whether the inspector was conducting an
accident investigation or a "special inspection"” under section



103(g) (1), the inspectors were certainly not involved in an
accusatory, trial-type proceeding. MSHA does not have rul es
published in the Code of Federal Regulations to govern
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i nvestigations which may be conducted under section 103(b) of the
Act, but MSHA apparently still follows a Manual for Investigation
of Coal M ning Accidents prepared by MESA when that organi zation
was a part of the U S. Departnent of the Interior. That nmanua
may be purchased fromthe Superintendent of Docunents as Stock
No. 024-019-00022-5. Wth respect to accident investigations,
the manual presunes that a prelimnary gathering of information
woul d precede a formal hearing at which w tnesses woul d be asked
to testify with a court reporter. As to such prelimnary

gat hering of facts, the manual states on pages 7 and 8:

3. Statenents of Persons--Statenments shall be obtained
fromall persons having information relevant to the
i nvestigation. As determ ned by the team | eader, such
statenments shall be taken either (a) verbatim-if
recorders are used, the person giving the statenent
shall be so inforned and his consent shall be obtained,
(b) by a court reporter, or (c) informally with a
summary thereof. Statenents shall be taken from each
person separately to obtain his personal recollection
of the relevant events and circunstances. |If State
officials are simultaneously conducting an
i nvestigation, they may be afforded an opportunity to
take testinony frompersons jointly with MESA;, however,
shoul d a person desire to give testinony to MESA al one,
he shall be given the right to do so.

The manual explains that if an actual public hearing is
deenmed necessary in connection with an accident investigation
notice of the hearing will be given in the Federal Register. For
that type of actual hearing, the manual specifies on page 8:

A. Al wtnesses, whether subpoenaed or appearing
voluntarily, shall be sworn and advised of their |ega
rights with regard to the giving of testinony.

* Kk *

E. \When circunstances warrant, further procedura
rul es applicable to the hearing may be issued prior to
and/ or during the hearing.

I nasmuch as the manual provides for advising each wi tness of
his or her legal rights, it is assumed that, as in the Hannah
case, supra, each witness would be pernmitted to have the advice
of counsel, but since the hearing is solely a fact-finding
i nvestigation, the attorneys would not be permtted to turn an
investigation into a trial-type proceedi ng where they woul d be
permtted to object to questions, call w tnesses of their own
choosi ng, or argue the merits of any legal or factual issue.
Thus, even in an accident investigation involving a hearing, a
witness is not entitled to the right to counsel under the Sixth
Amendnent in the sense that such right is explained in the
Supreme Court's M randa deci sion, supra.
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The interviews which the inspectors conducted with respect to the
truck's rollover were taped with the wi tnesses' consent, but if
the witness objected to having his interview taped, the interview
was conducted w t hout use of any recording equi prent (Tr. 36-37).
It is certain, therefore, that the type of interview, as to which
USS i nsi sted upon having an attorney present, was an informal
i nvestigation which did not carry with it the right of counse
under the Sixth Amendnent.

The Privilege Against Self-Incrimnation

The Fifth Anendnment to the Constitution provides, in
pertinent part, that "[n]o person * * * shall be conpelled in
any crimnal case to be a witness against hinmself". As far back
as 1892, the Supreme Court held in Counsel man v. Hitchcock, 142
U S. 547, that a person testifying before a grand jury is
entitled to claimthe privil ege against self-incrimnation and
that privilege has been extended to apply to any kind of
proceedi ng, regardless of whether it is crimnal or civil in
nature, or involves an adm nistrative or court proceeding. The
privilege protects any disclosures which a witness has reason to
bel i eve coul d be used against himin a crimnal prosecution (In
re Gault, 387 U.S. 1 at 49 (1967); Mirphy v. Waterfront
Conmi ssion, 378 U.S. 52 at 94 (1964)).

Therefore, if Starkovich had explained to the inspectors
t hat Roi vanen had the right to refuse to answer any question
which mght tend to incrimnate him the inspectors could not
have objected to Roivanen's asserting that privilege in reply to
any question that m ght have been asked him  Starkovich
however, did not take that approach. Instead, he forbade the
i nspectors to talk to Roivanen unless an attorney of USS s own
choosi ng were present. Moreover, Roivanen was not asked if he
wanted an attorney present when he tal ked to the inspectors.
Roi vanen was sinply told that USS woul d rather that he have an
attorney provided by USS present when he tal ked to the
i nspectors. Roivanen's own testinony shows how he reacted to
USS's order that he not talk to the inspectors unless an attorney
provi ded by USS was present (Tr. 334):

Q GCkay. Now, when did you first learn that the Mne
Safety and Health Administration was interested in this

acci dent ?

A. | believe, ah, probably Bob Wttbrodt [his

i medi ate supervisor], ah, called ne. This was severa
-- several days. |I'mnot sure of the date. And, ah

told me that, ah, the Conpany would prefer that | use
counsel concerning this 856 truck accident. And, ah
that really got ny head spinning, you know, wondering
what really is going on now because | hadn't been, um
really involved other than the -- | believe the -- the
accident investigation. And, ah, | knew nothing of the
fact, that | hadn't really done anythi ng wong.

* Kk %
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Q DdM. Wttbrodt tell you that you should or
shoul d not Safety and Health Admi ni stration?"

A. No. He just called ne, and it was a short, short
conversation. He just said, "The Conpany woul d prefer
that you had counsel regarding the 856 truck.” And,
ah, | said, "Okay".

Despite the fact that Roivanen says he was not advised to

refuse to talk to the inspectors at all, Starkovich testified as
follows (Tr. 265-267):

Q You're saying that on -- on February 9th, you told
the inspector that he could go talk to the foreman?

A On when? No. | said on February 11th during the
conversation. W -- we were tal king back and forth,
and Jim[Inspector Bagley] was stating his position
and | was stating our -- ny position, our position

Q Ckay.

A. And during this conversation, | made a coment to
him "Well, if you want to go up there and | ook at him
for five hours, you can, but he's not -- he won't say

anything to you."

Q So you're -- you're denying that you nade a
statenment that "Even if we did let you go up,"” your're
denying --

A. | never said, "If we let you go up." | said, "If
you went up there, you'd -- he'd just |ook at you for
five hours anyway, and he woul dn't say anything."

On the other hand, Inspector Wasley testified as foll ows

(365; 370):

Q D d he [Starkovich] make any reference to -- to
your being able to go down and talk with him[Roivanen]
at all?

A. He did say that even if we were allowed to talk to
the foreman [ Roi vanen], he would not answer for us.

Q Do you specifically remenber himsaying it in this
way ?

A. Well, because |I considered it a denial both ways.

* Kk %

Q Gkay. Now, during the nmeeting of February 11th,
1981, when you were talking to M. Starkovich --
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A Yes.

Q -- do you renenber hi mmaki ng any comment about
talking to M. Roivanen for five hours?

A. For five hours?
Q Yes.

A Well, he said that even if we were allowed to talk
to Cedric [Roivanen], that he woul dn't answer.

Regardl ess of what the tinme was, five hours or

what ever, he woul d not answer any of our questions.
That's what Steve [ Starkovich] said

Q well, do you renenber M. Starkovich saying that
you could look at -- that even if you | ooked at M.
Roi vanen for five hours, he wouldn't answer your
guesti ons?

A. That was a -- yeah. That part of the statenent was
t here, yes.

The i nmportance of the statenent by Starkovich that Roi vanen
woul d not talk to the inspectors if they tried to interview him
out of the presence of an attorney provided by USS is that the
only constitutional right which Roivanen had, when interviewed by
the inspectors, was the right to refuse to answer questions which
he felt mght incrimnate him but when the inspectors insisted
on aski ng questions before an attorney was provided, Starkovich
prevented themfromtal king to Roi vanen because Roi vanen had been
given instructions to say nothing unless an attorney provided by
USS was present.

After USS provided an attorney on February 13, 1981
I nspector Bagley was pernitted to interview Roi vanen. The
testinmony does not show, however, that the attorney ever
cauti oned Roi vanen about his right to refuse to answer questions
which mght incrimnate him The inspector was carefully
guesti oned about what kind of warnings the inspector gave
Roi vanen before the interview started (Tr. 86-87):

Q D d you give M. Roivanen any M randa warni ngs at
t he begi nning of that interview?

A. Mranda? Onh. |1Is that where you warn sonebody of
their rights. 1, um-- as far as | know, the
i nspectors were not required to give Mranda war ni ngs.
However, at the request of the -- the U S. Stee
attorney that was present -- his nane was Ron Fi scher
-- um he asked at the beginning of our interviewif |
woul d i nform M. Roivanen of the possible, you know,
consequences of the interview, of the accident
i nvestigation, that would be -- there would be a
possibility of citations being issued, orders, could be
unwar r ant abl e, coul d
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be willful. | just tried to discuss with M. Roivanen, um what
he was doing there, what could cone of it.

Q GCkay. Was M. Roivanen surprised at what could
cone of it?

A.  No.

Q D d M. Fischer indicate to you that he understood
t he provisions of the Act?

A. No. He never, ah -- he never interjected hinself
hardly at all.

There is nothing in the record which indicates that Roivanen
was ever actually advised that he had the right to refuse to
answer any questions which mght result in providing information
which mght tend to incrimnate him USS s brief (pp. 9-11)
clains that the attorney who represented Roivanen at the
i nterview was not experienced in interpreting the Act and that
USS was forced to send an inexperienced attorney to represent
Roi vanen because the inspector had issued a citation which USS
was conpelled to abate by sending an inexperienced attorney
i nstead of the experienced attorney which USS woul d have
preferred to send.

USS had been advi sed on February 9 that the inspectors
wanted to interview Roivanen. The citation was not issued unti
February 12. If USS had acted pronptly, it could have sent an
experienced attorney to the Mnntac M ne by February 13, the day
on which the interview was actually conducted. Al though
Starkovich clainms that he thought he had the date of February 17
established as the date on whi ch Roivanen, Boucher, and Wull et
woul d be interviewed, the two i nspectors who were present when
USS i nsi sted upon having an attorney present for the interview
both testified unequivocally that no specific dates were ever
mentioned (Tr. 80; 84; 365; 374). | think the inspectors
testinmony is nore credible than Starkovich's on the question of a
date because Starkovich at no tinme ever clainmed that he rem nded
the inspectors when the citation was served that he understood he
had until February 17 to provide an attorney. | do not believe
that Starkovich, who was very forceful in maintaining his
position on all other matters, would have been tinm d about
insisting to the inspectors that he understood he had until
February 17 to provide an attorney at the tine they handed him
Citation No. 293739. 1In any event, there is nothing in the
record to show that Starkovich even asked the inspectors to give
himtime enough to get an attorney with nore experience in
interpreting the Act than the one who was provided.

Assum ng, arguendo, that USS did rely on a | ess experienced
attorney than it would have preferred, it is clear that all the
attorney had to do was to advi se Roi vanen that the answer to a
gi ven question mght tend to incrimnate him No extensive
know edge of the Act woul d have been required for that kind of
representation, particularly if the allegedly
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i nexperienced attorney had been briefed by USS s experienced
attorneys before he appeared at the interview Mbdreover, the
courts have held that, even when the right to an attorney wthin
the purview of the Sixth Arendnment exists, which was not true in
this case, the Sixth Anmendrment does not require a defendant to be
represented by an attorney who is perfect, or errorless
(Cardarella v. United States, 375 F.2d 222, 232 (8th Cr. 1967);
Sherrill v. Wrick, 524 F.2d 186 (8th Cr. 1975), cert. den., 424
U 'S 923 (1976); MacKenna v. Ellis, 280 F.2d 592, 599 (5th Cir.
1960)).

Additionally, the claimin USS's brief to the effect that
the inspector's witing of Citation No. 293739 prevented USS from
provi di ng Roi vanen with adequate counsel is not supported by the
record, as the follow ng testinony of Starkovich shows (Tr. 261):

Q GCkay. What | asked you was is there any reason in
your m nd why any l|icensed attorney coul d not
adequately represent the rights of the foreman who was
to be interviewed by the MSHA inspector?

A. Well, the answer to that question, we've got

| awyers, as M. Fischer was hired by the corporation to
work for the corporation. So why should we go and hire
a |l awyer?

Q Right. But in other words, you're saying that you
feel -- you felt that M. Fischer was adequately
qualified to performthat function, is that not right?

A. To sit in the interview?
Q Yes.
A On, definitely.

As has been shown above, the only justifiable reason that
USS had for insisting that Roivanen be represented by counsel at
the interview woul d have been for the purpose of having an
attorney present to advise himwhen he should refuse to answer a
gi ven question on the ground that the answer mght tend to
incrimnate him As has al so been shown above, Roivanen did not
ask to be represented by counsel and it does not appear that he
was ever advised that he had a right to refuse to answer any
particul ar question. One reason that USS may have for failing to
mention Roivanen's right against self-incrimnation nmay be that
it is a personal right which can only be raised by the person who
wi shes to use it. A corporation cannot plead the privilege
agai nst self-incrimnation (Hale v. Henkel, 201 U S. 41, 74
(1906); Baltimore & Ghio R Co. v. |I. C C, 221 U S 612, 622
(1911); and Wlson v. United States, 221 U S. 361 (1911)). In the
W1 son case, the court explained that an individual has no duty
to the state or his neighbors to divul ge his business as he
recei ves nothing fromthe state, whereas a corporation is a
creature of the state which is incorporated for the benefit of
the public. Since a corporation receives special privileges and



franchi ses, its officers
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may not refuse to produce the corporation's books and records in
response to a subpoena even if such production results in the

of ficers' being indicted along with the corporation

For the foregoing reason, there is considerable nmerit to the
argunent in MSHA's brief (pp. 8-9) to the effect that only
Roi vanen was entitled to ask that he be represented at the
i ntervi ew by counsel

Conflict of Interest

Since it has been denonstrated above that Roivanen did not
have a Sixth Amendnent right to be represented by counsel at the
interview and that the only constitutional right he had at the
interview was his right against self-incrimnation, there is also
considerable nmerit to the argunent in MSHA's brief (pp. 8-9) to
the effect that USS could not properly insist upon Roivanen's
being represented at the interview by counsel enployed by USS to
do its own corporate work. |If a person does have a Sixth
Amendnent right to counsel, he nust be given a fair opportunity
to secure counsel of his own choice (Chandler v. Fretag, 348 U. S
3, 9-10 (1954); Powell v. State of Al abama, 287 U. S. 45, 71
(1932)).

VWhol Iy apart fromthe question of whether USS had the right
to provi de Roivanen with counsel, is the question of whether
Fi scher was representing Roivanen at the interview or his rea
client, USS. In Castillo v. Estelle, 504 F.2d 1243 (5th Cir.
1974), the court held that a person who was entitled to counse
under the Sixth Arendnment had been deni ed due process because the
defense attorney al so represented the principal wtness for the
prosecution. The court stated that (504 F.2d at 1245):

* * * |In these circunstances, counsel is placed in

t he equi vocal position of having to cross-exanm ne his
own client as an adverse witness. His zeal in defense
of his client the accused is thus counterpoi sed agai nst
solicitude for his client the witness. The risk of such
anbi val ence is sonething that no attorney shoul d

count enance, nuch |less create. W hold that the
situation presented by the facts of this case is so

i nherently conducive to divided |loyalties as to anount
to a denial of the right to effective representation
essential to a fair trial

In MacKenna v. Ellis, 280 F.2d 592, 595 (5th Cr. 1960), the
court held that an accused person is entitled to have the

"whol eheart ed assi stance of counsel and to the undivided |oyalty
of counsel."

In United States ex rel. Hart v. Davenport, 478 F.2d 203 (3d
Cr. 1973), the court reversed Hart's conviction of ganbling
charges because a single attorney, retained by his enployers, had
represented Hart, his enployers, and three ot her codefendants at
the trial. The attorney did not differentiate Hart's position
fromthat of the other codefendants. The court explained (478



F.2d at 209-210):
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The | egal standard to be applied to a claimof
prejudice fromjoint representation is clear enough
The right to counsel guaranteed by the sixth and
fourteenth amendnents contenpl ates the service of an
attorney devoted solely to the interests of his client.
The right to such untramel | ed and uni npai red assi stance
applies both prior to trial in considering howto plead,
* * * and during trial * * *. Recognizing that
the right to such assistance of counsel nay be waived,
* * * we refused to find any such waiver froma
silent record. * * * we have rejected the approach
that before relief will be considered the defendant
must show sone specific instance of prejudice. * * *
I nstead, we have held that upon a showi ng of a possible
conflict of interest or prejudice, however renote, we
still regard joint representation as constitutionally
defective. Walker v. United States, 422 F.2d 374
(3d Cr.), cert. den., 399 U S 915 90 S.Ct. 2219
(1970). * * * The Wil ker test of possible conflict
of interest or prejudice, however renote, mnust be
applied, noreover, in light of the noral conpetency
standard of adequacy of representation by counse
adopted in this circuit. * * * Nornmal conpetency
i ncl udes, we think, such adherence to ethica
standards with respect to avoi dance of conflicting
interests as is generally expected fromthe bar
[Citations to cases omtted.]

In this proceeding, USS insisted on Roivanen's being represented
by counsel on the ground that the inspectors mght wite
unwarrantable failure citations or orders which, in turn, mght
be reviewed by MSHA for possible crimnal violations. That which
m ght have resulted in comencenent of a crimnal action against
Roi vanen woul d not necessarily result in a crimnal action
against USS. It appears that if the test used by the court in

t he Davenport case, supra, nanely, a show ng of possible conflict
of interest, however renmpte, were to be applied to Fischer's
representati on of Roivanen at the interview, the representation
by Fi scher would have to be held to have been defective because
of the possible conflict of interest. The record shows that

Roi vanen was not sure that USS s attorney was there solely to
protect his interests (Tr. 345-346).

The Right to a Mranda Warning
USS's brief (p. 11) states as foll ows:

* * * According to MSHA and its Review Comm ssion, an
MSHA i nspector does not have to give a foreman M randa
war ni ngs or even mention the possibility that crimna
sanctions may be invoked before interview ng an

enpl oyee. Everett Propst and Robert Senple, 2 NMSHRC
1156 (1981). Thus in MSHA's view, a car thief
apprehended in the streets is entitled to nore
information than a mne foreman



As | have al ready observed, supra, the Comni ssion held in
the Propst case that MSHA i nspectors do not have to give Mranda
war ni ngs because the
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persons being interviewed are not in custody and their freedomis
not in any way threatened when they are interviewed by MSHA

i nspectors. There are hundreds of cases holding that the police
do not have to give Mranda warni ngs unl ess they have narrowed
their search for a suspect to a person to such an extent that

t hey have pl aced the suspect under arrest so that his freedomto
go and cone as he pleases is restricted. USS s claimthat a car
thi ef apprehended in the streets is entitled to nore information
than a mne foreman, is incorrect. In Lowe v. United States, 407
F.2d 1391 (9th Cr. 1969), a car thief was apprehended by the
police and was not given any M randa warni ngs before the police
asked himfor his driver's license and vehicle registration card.
VWhen he was unable to provide those articles, he was further
asked about his enployer and his destination. Wen he |ater
conpl ai ned that he had not been given Mranda warnings, his
clains were rejected. The court stated, in part, as follows (407
F.2d at 1397):

It follows that the tinme when the officer's intent to
arrest is formed has no bearing on the question of
whet her or not there exists "in-custody” questioning.
VWhet her a person is in custody should not be determ ned
by what the officer or the person being questioned
t hi nks; there should be an objective standard. Although
the officer may have an intent to nmake an arrest,
either formed prior to, or during the questioning, this
is not a factor in determ ning whether there is present
"in-custody" questioning. It is the officer's
statenments and acts, the surroundi ng circunstances,
gauged by a "reasonable man" test, which are
determ native. [Enphasis is part of court's opinion.]

In United States v. Marzett, 526 F.2d 277 (5th Cr. 1976),
the court held that a Mranda warning did not have to be given to
a suspect, not in custody, who answered questions of the police
concerning the location of a shotgun. The court held in United
States v. Evans, 438 F.2d 162 (D.C. Cr. 1979), cert. den., 402
U S. 1010, that a Mranda warning did not have to be given in a
situation in which a policeman apprehended a thief who had been
recogni zed on the street on the basis of a police radio
broadcast. The suspect was taken back to the place where a
burglary victimhad recognized himfor the purpose of determ ning
whet her the policeman had apprehended the proper person

In Birnbaumv. United States, 356 F.2d 856 (8th Cir. 1966),
the court held that a defendant had no constitutional right to
counsel when he was interrogated by an FBI agent prior to the
ti me when any charge had been | odged against him 1In United
States v. Robson, 477 F.2d 13 (9th Gr. 1973), the court held
that where a taxpayer was not deprived of his freedomin any way,
an agent of the Internal Revenue Service was under no duty to
informhimof his constitutional rights, or advise the taxpayer
of the fact that the investigation could have potential crimna
consequences, or tell the taxpayer of the fact that the agent had
an informant's tip suggesting possible tax evasion. It was
further held in the Robson case that the taxpayer's consent to



search of his records for audit by the agent could reasonably be
accepted as a wai ver of warrant even though the record did
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not disclose that the taxpayer was aware of the precise nature of
his Fourth Amendment rights. In United States v. Irion, 482 F.2d
1240 (9th Cr. 1973), cert. den., 414 U S. 1026 (1973), the court
hel d that questioning of a defendant in his notel room by custons
of ficers who | earned that defendant had been on a sail boat which
| anded wi thout clearing custons did not constitute "in custody”
interrogation requiring Mranda warnings to be given before such
statenments may be used at trial. In United States v. H cknman,
523 F.2d 323 (10th Cr. 1975), cert. den., 96 S.Ct. 778 (1976),
the court held that the initial stopping of a towing truck and
boat contai ning contraband did not constitute a sufficient

i mpai rment of defendants' freedom by custons agents to require

M randa war ni ngs.

A Violation of Section 103(a) Cccurred

In this proceeding USS is charged by MSHA with a viol ation
of section 103(a) (FOOTNOTE 3) in Citation No. 293739 because USS's
supervi sor of Mnntac operations refused to allow the inspectors
to interview a foreman unl ess an attorney provided by USS was
present. The citation clainms that such restriction "* * *
constitutes interference with and i npedence of three authorized
MSHA representatives during the course of an MSHA acci dent
i nvestigation." | believe that | have already cited enough | ega
support to show that USS had no right to insist that a foreman
could not be interviewed until USS provided one of its attorneys
to be present during the interview. There are many cases which
specifically hold that persons are not entitled to be represented
by counsel in circunstances al nost identical to those which
occurred in this proceedi ng.

The case which is nost anal ogous to the situation involved
in this proceeding is F. J. Buckner Corp. v. NL.RB., 401 F.2d
910 (9th Gr. 1969), cert. den., 393 U. S. 1084. 1In the Buckner
case, Buckner was interviewed by an attorney who worked for NLRB
Buckner's responses were taken down in | onghand and | ater were
typed and were signed by Buckner. The trial exam ner, or
adm nistrative | aw judge, admtted Buckner's "affidavit” in
evi dence and
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considered its contents in finding Buckner guilty of unfair |abor
practices. As to the use of Buckner's statenents obtained by
NLRB' s attorney, the court stated (401 F.2d at 914):

In an effort to secure a person's privil ege agai nst
self-incrimnation, prosecutors are required to
denonstrate that certain procedural safeguards were
used before the statements of a defendant may be used
against him Critical anong those procedural
safeguards is a warning that the defendant has the
right to an attorney. A defendant has this right at
every stage of a proceedi ng agai nst him|[Powel | v.
State of Al abama, 287 U S. 45, 53 S. . 55, 77 L. Ed.
158 (1932)], and it does not depend upon a request
[Carnley v. Cochran, 369 U S 506, 82 S.Ct. 884, 8
L. Ed. 2d 70 (1962); People v. Dorado, 62 Cal.2d 338, 42
Cal . Rptr. 169, 398 P.2d 361 (1965)].

However, the point at which this warning nust be given
has been the subject of much controversy. In Escobedo
v. State of Illinois, 378 U S. 478 at 490, 84 S. O
1758, 12 L.Ed.2d 977 (1964), it was held that this
point is reached when an investigation is no | onger a
general inquiry into an unsolved crine but has begun to
focus on a particular suspect. In Mranda v. State of
Arizona, 384 U S. 436 at 444, 86 S.Ct. 1602, 16 L.Ed.2d
694 (1966), it was held that this point was reached
when | aw enforcenent officers initiated questioning
after a person had been taken into custody or otherw se
deprived of his freedomof action in any significant
way.

Petitioner herein argues that since Buckner could at
sonme time in the future beconme the subject of a
crimnal proceeding upon natters involved in the

i nstant case, statenents made in the absence of a

M randa war ni ng shoul d have been excluded from

consi deration by the Trial Exam ner. An extension of
the Mranda doctrine to situations where there is no
crimnal charge under investigation and where a
statenment is given by a person who has been in no way
deprived of his freedom woul d be wholly unwarranted

It cannot successfully be argued that the inspectors had no
right to investigate the rollover of the truck. It is not
necessary to base the inspectors' investigation on the question
al ready extensively considered in this decision, that is, whether
the truck's rollover was a reportabl e accident under section
50.2(h) requiring an i medi ate deci sion by MSHA as to whether an
i nvestigation should be undertaken within 24 hours. The reason
that it is not necessary to consider the question of whether an
acci dent reportabl e under section 50.2(h) or section 50.10
existed is that the inspectors had received a request for an
i nvestigation to be nmade under section 103(g) (1) of the Act.

That section provides that "* * * upon receipt of such
notification, a special inspection shall be nade as soon as



possible to determine if such violation or danger exists in
accordance with the provisions of this title." Starkovich said
that he understood that the
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i nspectors had come to the Mnntac operation to performa
"103(g) (1) special investigation (Tr. 241). Therefore, the

i nspectors could have based their investigation of the truck's
roll over on the authorization contained in section 103(a) as that
section gives themauthority to determ ne "whether there is
conpliance with the mandatory health or safety standards or wth
any citation, order, or decision issued under this title or other
requi renents of this Act." They also have the authority under
section 103(a) to inspect mnes to assist the Secretary in
devel opi ng "guidelines for additional inspections of mnes based
on criteria including, but not limted to, the hazards found in
m nes subject to this Act, and [the Secretary's] experience under
this Act and other health and safety laws.” In performng such

i nspections, the inspectors are given "a right of entry to, upon
or through any coal or other mne."

MSHA recei ved on February 5, 1981, a request that the
truck's rollover be investigated. The request was given to
I nspect or Bagl ey and he went to the M nntac M ne on Mnday,
February 9, 1981, to investigate the accident. Starkovich
allowed the inspector to talk to the driver of the truck, but
Starkovich wouldn't let the inspector talk to the driver's
foreman, Roivanen, until an attorney could be provided. The
i nspectors asked to talk to Roivanen three different tinmes on
February 9, but all requests were denied. The delays which the
i nspectors encountered are described in Finding Nos. 11 through
14, supra, and need not be repeated here. There can be no
guestion but that USS i npeded the inspectors’' investigation
whi ch section 103(g)(1) states should be perforned "as soon as
possi bl e, by sinply asserting that Roivanen had a right to
counsel

A few nore hol dings by the courts in circunstances al nost
identical to the facts in this case should be cited to show
beyond any doubt that USS did not have a right to insist that
Roi vanen be afforded counsel before he could be interviewed by
MSHA i nspectors. In Ferguson v. Gathright, 485 F.2d 504 (4th Cr.
1973), cert. den., 415 U S. 933, the court affirmed a denial of a
wit of habeas corpus involving a person who was convicted of
driving a motor vehicle after his driving |license had been
revoked under the Virginia Habitual O fender Act. His claimwas
based on a contention that his rights were violated at the
i cense revocation hearing by the fact that he was not provided
wi t h assistance of counsel. The court stated (485 F.2d at
505- 506) :

A right to counsel nust find its constitutional basis
in either the conmands of the Sixth Arendnent or the
general guarantee of fundanmental due process granted by
the Fourteenth Anendnment. The petitioner apparently
rests his claimprimarily on the Sixth Armendnent. In
pressing such claim he is confronted at the outset
with the fact that the right to counsel given by the
Si xth Anmendrment extends only to crimnal or
qguasi -crim nal cases, and proceedings for the
revocation of a driver's license under the Virginia



Habi tual O fender Act have been authoritatively held to
be a civil and not a crimnal action. * * *
[ Foot notes om tted.]
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In Kirby v. Illinois, 406 U S. 682 (1972), the Suprene Court held
that a defendant was not entitled to counsel before he was
identified by a victimin a police station. The circunstances
were that the defendant had been picked up and was taken to the
police station after he had produced three travel ers' checks and
a Social Security card bearing WIllie Shard's nane. Shard was
brought to the police station to see if he could identify the
suspect. Shard recogni zed the defendant as soon as he wal ked
into the police station and saw the defendant sitting at a table.
The Court said that the question raised was not the defendant's
right against self-incrimnation, but his right to counsel. The
Court stated (406 U. S. at 688):

In a line of constitutional cases in this Court
stenm ng back to the Court's | andmark opinion in Powell
v. Al abama, 287 U S. 45 (1932), it has been firnmy
established that a person's Sixth and Fourteenth
Amendnent right to counsel attaches only at or after
the tine that adversary judicial proceedings have been
initiated against him * * *

By way of summary, the cases hereinbefore cited show t hat
when the inspectors sought to interview Roi vanen on February 9
1981, the only constitutional right he had was his privilege
agai nst self-incrimnation. That was a personal privilege which
only Roivanen had a right to assert. It was inproper for USS to
refuse to pernmit the inspectors to talk to Roivanen until such
time as USS could provide one of its corporate |awers to be
present at the interview because the corporate [awer's primry
client at the interview was USS, not Roivanen. Even if a |awer
were allowed to be present at the interview, he could only advise
Roi vanen as to his privil ege against self-incrimnation. The
| awyer would not be entitled to object to questions or make | ega
argunents so as to turn the interview into a quasi-judicial
proceedi ng. Even if Roivanen had personally asked the inspectors
if he could have an attorney present at the interview the nost
that the inspectors would have had to all ow woul d have been the
opportunity to discuss questions with his attorney, if he
suspected the answers would tend to incrimnate him but the
i nspectors could have required that Roivanen's attorney be
excluded fromthe roomwhere the interview was conducted, subject
to Roivanen's right to |l eave the roomto seek his attorney's
advi se about whether he should claimhis privil ege agai nst
self-incrimnation as to any specific question

Si nce Roi vanen was not in custody or charged with any kind
of violation of law, he was not entitled to be given a Mranda
war ni ng and he was not entitled to a Sixth Arendnment right to be
represented by counsel at the interview Therefore, when USS
del ayed the interview from Monday, February 9, 1981, to Friday,
February 13, 1981, it del ayed and i npeded an investigation which
the inspectors, under the exhortations in section 103(g)(1) of
the Act, were obligated to conplete "as soon as possible."” Such
delay constituted a violation of section 103(a) as alleged in
Citation No. 293739. For the foregoing reasons, | find that
Citation No. 293739 dated February 9, 1981, was validly issued



and shoul d be affirned.
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Assessnent of a Penalty

The proposal for a penalty filed in Docket No. LAKE 81-168-M
seeks assessnment of a civil penalty for the violation of section
103(a) alleged in Citation No. 293739. |Inasnuch as | have found
that the violation occurred, it is now necessary that a penalty
be determ ned for the violation pursuant to the six criteria.
have al ready considered the six criteria in considerable detai
with respect to the previous violation of section 103(a) under
consideration in this proceeding. Specifically, | have already
found that respondent is a | arge operator and that paynent of
penalties will not cause it to discontinue in business.

H story of Previous Violations

| have al ready expl ained, in assessing a penalty for the
prior violation of section 103(a), that the record in this
proceeding is not conplete enough to permt ne to make a finding
as to whether USS had viol ated section 103(a) before January 22,
1981, when the first violation of that section involved in this
proceedi ng was cited.

The second violation of section 103(a) occurred in a
citation witten on February 9, 1981, which nmeans that the second
vi ol ati on occurred about 18 days after the first violation. The
record in this proceeding, therefore, shows that USS has a
history of a previous violation of section 103(a) which occurred
on January 22, 1981. | believe that the prior history of one
viol ati on shoul d be consi dered because Starkovi ch was advi sed on
February 9, 1981, that an attorney should be obtained "as soon as
possi ble” (Tr. 30). When the inspector returned to the m ne on
February 11, 1981, and was again denied permssion to talk to
Roi vanen because an attorney was not present, he was warned t hat
a citation would be issued for USS' s refusal to allow himto talk
to Roivanen (Tr. 43). Barnore clains that he woul d have all owed
the inspector to go to the scene of the truck's rollover on
January 22, 1981, if the inspector had warned himthat a citation
woul d be witten (Tr. 202). Here, Starkovich was warned that a
citation would be issued if an attorney were not obtained

promptly.

Consequently, Starkovich should have profited from USS s
previ ous experience when the prior violation of section 103(a)
was cited and shoul d have realized that his failure to obtain an
attorney pronptly would again result in the inspector's witing a
citation for a violation of section 103(a). It has been ny
practice to increase a penalty by a small amount when | find that
the sanme section of the Act which is before nme for assessnent of
a penalty has been violated on a single prior occasion. |
believe that the criterion of history of previous violations
shoul d be used to increase a penalty when there is an indication
of a large nunber of previous violations. |If a penalty has been
i ncreased because of a very adverse history of previous
viol ations and, thereafter, in a subsequent proceeding, the
evi dence shows that, over a recent tinme period, respondent has
succeeded in reduci ng the nunber of violations in the recent



period as conpared with the nunber which occurred in a prior
peri od, the penalty should accordingly be decreased.
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In this instance, since there is only a single prior violation of
section 103(a), | believe that the penalty should be $50 nore
than it would have been if USS had not ever previously violated
section 103(a). Additionally, as pointed out in considering
respondent's history of previous violations in connection with
the prior violation of section 103(a), | found that respondent
shoul d be assessed $10 under the criterion of respondent's

hi story of previous viol ations because USS has an average of nore
than 50 previous violations per year. Therefore, the penalty for
the second violation of section 103(a) should be a total of $60
under USS' s history of previous violations.

Negl i gence

If the circunstances otherwise warranted it, the fact that
the second violation of section 103(a) was deliberate and
intentional, could be used to find that the violation was
associ ated with gross negligence because the advice of USS s
| egal staff in Pittsburgh had been sought at the time Starkovich
refused to allow the inspector to interview Roivanen until one of
USS's attorneys could be present at the interview On the other
hand, USS appears to have been acting in good faith when it
asserted that it was entitled to insist upon the presence of
counsel at any interview which mght involve the issuance of an
unwar rant abl e-failure citation or order

A respondent ought to be able to claiman erroneous
constitutional right, if that right is clained in good faith,
wi t hout exposing itself to a large civil penalty, provided that
respondent, in asserting that right, does not expose its niners
to any hazard. In Bitum nous Coal Operators' Association, Inc.
v. Ray Marshall, 82 F.R D. 350 (D.D.C. 1979), the court noted
that it would be necessary for an operator to violate section
103(f) of the Act in order to obtain judicial review of the
enf orcenent procedures which MSHA intended to use with respect to
a mner's wal k-around rights. The court also recogni zed that the
operator would be subject to a civil penalty for violating the
section just to test MSHA's enforcenent procedures. The court
then stated (82 F.R D. at 354) that "* * * it would seem
i nprobabl e that stiff supplenental civil penalties would be
i nposed where a genuine interpretative question was raised as to
section 103(f), a provision which normally is not absolutely
vital to human health and safety."

In this instance, the matter which the inspector w shed to
i nvestigate involved a truck which had rolled over on January 22,
1981. The three miners riding in the truck received only m nor
injuries and were placed on restricted duty. Wen the inspectors
went to investigate the incident on February 9, 1981, one of the
injured mners was back at work and the other two were attending
a training class. The truck which had rolled over had been
haul ed fromthe scene of the accident to the vicinity of USS s
repair shops and no repairs had been performed on it. Therefore,
al t hough USS' s assertion that it wi shed to have an attorney
present when Roi vanen was interviewed did prevent the
i nvestigation from being conpleted "as soon as possible", the



4-day delay in the inspectors' interview with Roivanen did not
seriously inpede the gathering of any inportant facts.

For the reasons given above, | conclude that an anount of
$10 is the nost that shoul d be assessed under the criterion of
negl i gence for USS s
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second violation of section 103(a).

Gavity

A consi derabl e anount of what has been said above about the
criterion of negligence is applicable to the criterion of
gravity. If USS' s refusal to let the inspectors interview
Roi vanen for a period of 4 days had occurred in connection with a
serious violation which exposed miners to unsafe conditions while
Starkovich and the inspectors argued the nerits of USS s
contention that Roivanen could not be interviewed unl ess one of
USS's attorneys was present, it could then be said that the
i nsi stence on the presence of an attorney was a serious
viol ation.

MSHA' s brief (pp. 9-10) agrees that the violation was not
serious because Roivanen's statenents at the interview provided
the inspectors with little additional information which they had
not al ready obtained frominterview ng other USS enpl oyees.

MSHA, however, states that the practice of operators' insisting
upon having an attorney present before supervisory enpl oyees may
be interviewed would constitute a serious threat to MSHA' s
abilities to carry out its functions if such tactics were to be
used on a wide scale. There is considerable nmerit to MSHA' s
argunent about a wi de-spread use of the contention that no
supervi sory enpl oyee can be interviewed unless an attorney is
present, but there seens to be no indication that USS is

enpl oying the tactic on a wi de-spread basis--at |east pending the
decision in this proceeding where it appears that USS is testing
its legal position. Moreover, since the issuance of a citation
in this instance produced an attorney overnight, | assune that
MSHA now knows how to deal with such contentions when and if
operators insist on having attorneys present at future interviews
by i nspectors.

In Iight of the considerations above, | find that the
violation was nonserious and that a penalty of $10 should be
assessed under the criterion of gravity.

Good-Faith Effort To Achi eve Rapid Conpliance

It has been ny practice neither to increase nor decrease a
penalty ot herwi se assessabl e under the other five criteria if |
find in a given case that an operator has corrected a violation
within the tine provided by an inspector in his citation. That is
al so the procedure which is used when one applies the assessnent
formula set forth in section 100.3(f). In this instance, the
i nspector did not provide an abatenment period in his citation
until he arrived at USS' s mine and had served the citation on
St arkovi ch, supervisor of Mnntac operations. After Starkovich
received the citation, he imediately called USS' s | egal staff
and asked when he could abate the alleged violation. Starkovich
could have argued that an attorney would have to be sent from
Pittsburgh and that one could not be there before Monday of the
foll owi ng week. Instead, he arranged for one of USS s attorneys
near the mne site to be made available on the next day at 1 p.m
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It appears that USS acted with extraordi nary speed in abating the
viol ation once the inspector cited it. It is to USS s credit
that once the inspector cited it for a violation in connection
with its refusal to allow Roivanen to be interviewed unless an
attorney was present, USS acted as pronptly to abate the
vi ol ati on as coul d have been expected. Since the record shows
that the inspector placed a conpliance date on the citation of
Fri day, February 13, 1981, at 1 p.m, solely because Starkovich
stated that an attorney would be provided by that time, it mnust
be concluded that USS is responsible for the rapid abatenent of
the viol ation.

In such circunstances, | would ordinarily be able to find
that the penalty assessabl e under the other five criteria should
be reduced because of USS s extraordinary speed in achieving
conpliance. USS' s brief (pp. 10-11) conpl ains, however, that the
i nspector's insistence upon rapid abatenent coerced USS into
providing a USS attorney with | ess conpetence in mne safety |aw
than USS wanted to send. USS s conplaints about its having to
abate the violation largely offsets a conclusion that the speed
of abatenment should be used as a reason for reducing the penalty
ot herwi se assessabl e because section 110(i) refers to "good
faith" in achieving rapid abatenent, rather than to a grudgi ng or
reluctant conpliance. Therefore, | do not believe that USS shoul d
be given credit for nore than normal good-faith abatement. Such
a finding is consistent with the parties' stipulation to the
ef fect that USS showed good faith abatenment as to all violations
after the citations were witten (Tr. 12). Wen normal
good-faith abatenent has been found to have occurred, the penalty
ot herwi se assessabl e under the other five criteria is neither
i ncreased nor decreased under the criterion of denonstrated
good-faith in achieving rapid conpliance.

For the reasons given above, USS should be assessed a
penalty of $80 for the second violation of section 103(a). The
$80 penalty is conprised of $60 under the criterion of history of
previ ous violations, $10 under the criterion of negligence, and
$10 under the criterion of gravity. The penalty would be |ess
than $80 if USS were not a | arge operator and woul d be | ess than
$80 if USS had shown that paynent of penalties woul d adversely
affect its ability to continue in business.

Docket Nos. LAKE 81-114-RM LAKE 81-115-RM and LAKE 81-152-M
I nt roducti on

In notices of contest filed on March 27, 1981, in Docket
Nos. LAKE 81-114-RM and LAKE 81-115-RM USS seeks review of O der
Nos. 293740 and 296501, respectively. Both orders were issued on
March 9, 1981, pursuant to section 104(d)(1) of the Act. Oder
No. 293740 alleges a violation of 30 CF.R 0[—b55.9-1 and Order
No. 296501 alleges a violation of 30 CF. R [b55.9-2. 1In a
proposal for a penalty filed on June 22, 1981, in Docket No. LAKE
81-152-M the Secretary of Labor seeks assessnment of civil
penalties for the violations of sections 55.9-1 and 55. 9-2.



Order No. 293740 alleges that USS violated section 55.9-1 by
failing to record a defect affecting safety on a truck at a tine
when the truck's rear end had shifted back 2-1/2 inches.

Order No. 296501 all eges that USS
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vi ol ated section 55.9-2 by failing to correct the shifted
rear-end in the same truck cited in Oder No. 293740 before the
truck was used. Both orders are being considered simltaneously
because the facts are interrelated (Finding No. 16 (in part) and
Nos. 17-21, supra).

Def ect Affecting Safety

The pertinent part of section 55.9-1 which is alleged to
have been violated in Order No. 293740 reads as foll ows:

* * * Equi pnent defects affecting safety shall be
reported to, and recorded by the m ne operator

Section 55.9-2 was alleged to have been violated in O der No.
296501. Section 55.9-2 reads as foll ows:

Equi prent defects affecting safety shall be corrected
before the equi pment is used.

USS's brief (p. 14) argues that before either section 55.9-1
or section 55.9-2 can beconme operative, there nust exist one or
nore "equi prent defects affecting safety”. USS argues that
nor mal under st andi ng of that phrase would have to mean that the
standards involved were "* * * jntended to cover defects which
are normal ly associated with safe operation of a vehicle" (Br
14). The brief continues with its argunent by contendi ng that
whet her the mechanical problemcited by the inspector constituted
an equi prent defect affecting safety should be interpreted in
light of the know edge and understandi ng of USS s personnel at
the tine the problemwas first observed, rather than after a
truck had rolled over under circunstances which had never
previ ously been known to cause a truck to turn over.

USS concl udes the above-descri bed argunment by contendi ng
that since the mechanical problemcited by the inspector was not
one which normally could be considered to be a defect affecting
safety, USS s personnel were justified in not reporting and
recording its existence i mediately and were justified in
considering the problemto be something which could be postponed
and corrected as a routine maintenance itemin due course. It is
further argued that pendi ng such mai ntenance work, USS's
personnel properly continued to use the equi pment until such time
as routine mai ntenance work woul d eventual |y have corrected the
problem (Br. 15-16).

The foregoing argument is not supported by the facts. The
first aspect of USS s argument which nust be addressed is that
USS's brief insists on referring to the problemin the rear end
of its No. 856 truck as "a one-half inch shift in the rear end
of" (Br. 16) its truck. An enployee named Kaivola was the driver
of the truck at the tine it rolled over. According to |Inspector
Bagl ey, Kaivola told himthat "* * * the |eft-side rear duals
wer e dogged back about two and a half inches" (Tr. 37). During
cross-exam nation by USS s attorney, Kaivola stated "* * * the
axl e had shifted nmaybe half an inch or so" (Tr. 168). The dua



wheel s on the truck were enclosed by an elliptical indentation in
the truck's bed which Kaivola called a "wheel well"
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(Tr. 175). There was not nuch cl earance between the wheel and
the well in which it turned. Therefore, the 2-1/2-inch shift

in the "rear duals" is not the same as the 1/2-inch shift in

the "axle". USS s brief uses the reference to 1/2-inch

because such usage makes the shift in the truck's rear end sound
m ni mal and enhances its argunment that a driver, observing only a
1/2-inch shift in an axle would certainly be justified in
assum ng that correction of a 1/2-inch shift in an axle could

be postponed until such tinme as the truck was in the shop for
routi ne mai ntenance worKk.

The fact is, however, that a shift of 1/2-inch in an
axle is not like a 1/2-inch dent in a fender or a
1/2-inch msalignment in a license plate. Prinozich, USS s
foreman of the repair shops, made that clear when he stated that
"* * * the wheel and the axle assenbly can wal k back and forth
to break the spring” (Tr. 296). He also stated that "* * *
dependi ng how far it shifts back, we've had it where they've
shifted back, and the drive shaft literally fell on the ground.
Well, then the vehicle won't nove" (Tr. 311). Prinozich
testified that the shifting of rear ends was not as much a
problemnow as it used to be. He stated that (Tr. 305-306):

* * * For a while there, it was terrible. | had
springs on racks up there you woul dn't believe, and
must have two to three hundred drive shafts stored at
M nnt ac.

In other words, even though the axle had shifted only
1/2-inch, the rear dual wheels had shifted 2-1/2 inches
in the wheel well on the left side. It was easier for Kaivola to
see a 2-1/2-inch shift in the wheel well than it was to see a
shift of 1/2-inch in the axle, but the two conditions existed
si mul taneously and served as the basis for Kaivola's concl usion
that the shifting of the rear end should be reported to his
f oreman, Roi vanen.

The preponderance of the evidence controverts USS s cl aim
that prior experience with shifted rear ends would not have
enabl ed USS s personnel to believe that a shift in a truck's rear
end could result in an accident if not soon corrected. Al though
Roi vanen sai d that past experience did not cause himto think
that a shifted rear end would cause a truck to flip over, he
stated that shifted rear ends in the past had caused the tires to
burn in the wheel well and that the rubbing could be severe
enough to stop the truck's operation (Tr. 356).

Kai vol a, the driver of the truck which rolled over,
testified as follows (Tr. 172):

| considered it a safety problem But | didn't think
that it -- it was bad enough to where we couldn't drive
it up out of the pit. Like -- like was nentioned
earlier, we sonetinmes drive themup to the shops unl ess
they're to the point where they have to come and
retrieve them



Prinozich, the repair shop foreman, testified that he felt
shifted rear ends were mai ntenance problens, but he refused to
categorize themas safety itens because he feared that USS woul d
i npose on himan obligation to check rear ends on each piece of
equi prent just as he is required to check brakes as a
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safety item Prinpzich nade that point clear in the foll ow ng
statenment (Tr. 312):

A. | wouldn't consider it a safety problem W seem
to go fromone extrenme to the other here. Ah, we
ei ther catch them when they cone to the shop for
routi ne mai ntenance, or we go to the other extrene
where we wind up with either the tires flat or the
differential sitting under the truck. There doesn't
seemto be a happy what you would call nedian in this.
So | don't consider it a safety problem Al so going
t hrough twenty-ei ght hundred vehicles at a maximumto
900, there's no way that ny people can go through each
i ndividual unit as a safety item

At other places in his testinony, Prinpzich stated that
shifted rear ends woul d cause "excessive tire wear” (Tr. 310) and
could stretch the brake Iines so nuch that the brakes would fai
and al so could cause the drive shaft to fall out (Tr. 322).
Prinozich also testified that he would not drive a truck if the
rear end had shifted back 2-1/2 inches because he woul d not
feel safe in doing so (Tr. 322). USS s brief (p. 16) argues that
Prinozich testified that he would not drive a vehicle with a
shift of 2-1/2 inches only as a result of the rollover in
this proceeding, but the testinony (Tr. 310 and 322) cited in
USS's brief shows only that Prinozich was having a consi derable
amount of difficulty in reconciling his conflicting testinony
whi ch, on the one hand, classified shifting rear ends as a
mai nt enance problem and on the other hand, showed that shifting
rear ends could lead to worn tires and bl owouts, ruptured brake
i nes, and di sengaged drive shafts.

The testi nony which | have revi ewed above shows that a shift
of 2-1/2 inches in a rear end is a defect affecting safety
wi thin the neani ng of section 55.9-1 and section 55.9-2. The
word "defect” is defined in Wbster's Collegiate Dictionary as a
"shortcom ng" or "inperfection" and the word "safety"” is defined
as "the condition of being safe from undergoi ng or causing hurt,
injury, or loss". It should be recalled that on the same day
that Kaivola found the 2-1/2-inch shift in the rear end of
Truck No. 856, he also found that the right front tire was worn
down to the cords (Tr. 160; 385). Excessive tire wear is one of
the signs of a shifted rear end (Tr. 310). Shifted rear ends can
al so cause tires to rub in the wheel wells and cause conmpl ete
stoppage of a truck (Tr. 356). Shifting of rear ends can al so
| ead to broken brake |ines and cause drive shafts to fall out
(Tr. 296; 324).

Since the evidence clearly shows what can happen to trucks
when they are continued in operation after a shift in the rear
ends occur, it is certain that a shifted rear end is a
"shortcom ng" or "inperfection"” in any truck having a shifted
rear end. Inasnuch as a "shortcom ng" or "inperfection" is a
"defect" and since excessively worn tires, brake failure, and the
falling out of drive shafts constitute conditions which would
prevent persons riding in a vehicle with a shifted rear end from



feeling "safe fromundergoing” an "injury or loss", | believe
that the record supports a finding, and I so find, that a shift
of 2-1/2 inches in the rear end of the No. 856 truck
constituted a "defect affecting safety” within the neani ng of
section 55.9-1 and section 55.9-2.
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Cccurrence of Violations

The evi dence unequivocally shows that the driver of the
truck, Kaivola, reported the shifted rear end to his foreman
Roi vanen, but Kaivola went home early and reni nded Roi vanen t hat
he woul d not be on hand at the end of his shift to take the truck
to the repair shops (Tr. 156-157). Therefore, the defect in the
rear end of the truck was reported to Roivanen, one of USS's
supervi sory enployees. He candidly testified that he was so busy
with identifying the |ocations of shovels requiring repair that
he forgot about the defect which Kaivola had reported to him (Tr.
328-329). Roivanen also testified that USS' s plan for the
reporting and recording of defects in his section had
deteriorated so nmuch that the oral report of the defect to him
was all that Kaivola was required to do at the tine the defect
was reported to himon January 21, 1981 (Tr. 351). Although USS
has a wel |l -organi zed repair shop where all reported defects are
recorded, the repair shops can't record defects which are never
reported to its personnel (Tr. 298; 314). Therefore, Roivanen's
failure to pass on to the repair shop the defect reported to him
by Kaivola was a violation of section 55.9-1 because the defect,
al t hough reported to Roivanen, was never recorded by anyone
because Roi vanen conpl etely forgot about the defect.

The violation of section 55.9-2 was a direct consequence of
Roi vanen's failure to record the defect or advise the repair shop
that the defect existed. The failure to take the No. 856 truck
to the repair shop on either the afternoon or evening shift
resulted in the truck's being found on the "ready"” line by
Kai vol a when he cane to work on the day shift on January 22, 1981
(Tr. 158). Although Kaivol a wondered about whether the shift in
the rear end had been corrected, he nmade no actual inquiry to
find out for certain and drove the truck to the site of repair
jobs without realizing that the shift in the rear end had not
been repaired (Tr. 159). Kaivola saw snoke comng fromthe |eft
rear dual wheels just a few seconds before the truck flipped over
(Tr. 163). The foregoing facts support my concl usion that
section 55.9-2 was viol ated because the equi pnent defect in the
No. 856 truck was not corrected before the equi pment was used.

In Ideal Basic Industries, Cenent Division, 3 FMSHRC 843,
844 (1981), the Commission interpreted section 56.9-2 [which is
identical to the wording of section 55.9-2] to nean "* * * that
use of a piece of equipnent containing a defective conponent that
could be used and which, if used, could affect safety,
constitutes a violation of 30 CFR 56.9-2". The evidence in this
proceedi ng shows that the No. 856 truck was used while its rear
wheel s and drive shaft were out of alignnment so that the truck
was traveling at an angl e causi ng excessive wear of the tires and
exposi ng the driver and other personnel to possible injury as a
result of blowouts, dropping out of the drive shaft, and brake
failure.

The Viol ati ons Were Unwarrantabl e Fail ures

Both USS's brief (p. 16) and MSHA's brief (p. 12) refer to
the definition given by the former Board of M ne Operations



Appeal s in Zeigler Coal Co., 7 IBMA 280 (1977), in their
argunents with respect to whether the violations of sections
55.9-1 and 55.9-2 resulted from unwarrantabl e
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failure on the part of USS s enpl oyees. The Board held in the
Zei gl er case that an unwarrantable failure may be said to have
occurred if it involves a "* * * vjiolation, conditions or
practices the operator knew or should have known exi sted or which
it failed to abate because of a |lack of due diligence, or because
of indifference or |lack of reasonable care". (7 IBMA at 295-96).

The first argunent raised by USS s brief (p. 17) in support
of its claimthat the violation was not the result of
unwarrantable failure is that the foreman thought that the
shifted rear end was a mai ntenance item which should be taken
care of in due course in the interest of good scheduling of
repai rs and econony. That argument has already been found to be
fallacious in the preceding section of this decision and need not
be reconsi dered here except to note that the foreman of the
repair shops enphasized that it was inportant that shifts in rear
ends be reported to the repair shops pronptly because the |onger
the repairs were del ayed, the nore expensive the costs of repairs
became. The foreman specifically pointed out that tires wear
excessively and springs, brakes, etc., may fail if the repairs
are del ayed (Tr. 295; 298; 318). Consequently, USS s argunent
that the shifted rear end could have been del ayed to be repaired
as a mmintenance itemin the interest of good scheduling and
econony is rejected as not supported by the record.

The second argument in opposition to the inspector's finding
of unwarrantable failure in USS's brief (p. 17) is that the
foreman who failed to report the shifted rear end is
consci enti ous and al ways has defects corrected when they affect
safety. USS cites the testinony of Boucher, one of the
passengers in the truck which rolled over, at transcript page
379, where Boucher testified that the foreman had Kaivol a take
the No. 856 truck to the repair shop as soon as they reported to
himthe fact that the right front tire was worn down to the
cords. As | have already pointed out, the severe wearing of
tires is one of the characteristics of a shifted rear end.

Theref ore, when the foreman was advi sed of the wearing of a tire
down to the cords, he should have been nore concerned than he
was, of the report that the rear end of the truck had shifted.
The foreman was aware of the fact that the wheels would rub in

t he wheel well and snmoke and even stall out the trucks' engines
when their rear ends had shifted (Tr. 356). Consequently, while
the record shows that the foreman ordered a tire worn down to the
cords to be replaced, the record al so shows that that sane
foreman was so busy with determ ning the | ocation of shovels

whi ch needed repairing, that he conpletely forgot to have the No
856 truck taken to the repair shop to have the rear end
realigned. The foreman's failure in this instance not only
exposed the nen using the truck to possible injury, but also
resulted in USS having to purchase a replacenent truck because
No. 856 was a total |oss, according to the inspector (Tr. 32).

The next argument in USS' s brief (p. 17) in opposition to
the inspector's finding of unwarrantable failure is that USS asks
why the action of the driver in failing to fill out the required
i nspection formwas not also an unwarrantable failure and why the



failure of the driver on the next shift to report the truck's
m sal i gnment was not also the result of
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an unwarrantable failure. The short answer to both of those
guestions is that they were unwarrantable failures. Roivanen
testified that he and the other forenmen had permitted the
reporting of needed repairs in witing on fornms provided by USS
to deteriorate to a systemunder which it was perm ssible for the
enpl oyees to report orally any defects which needed repairing.

In fact, Roivanen specifically stated that the enpl oyees under
his supervision were "just not inspecting” the vehicles assigned
to them (Tr. 351-352).

The fact that Roivanen and the other forenen could not
control the 130 "guys" (Tr. 152) in their departnent sufficiently
to require themto fill out witten fornms pertaining to needed
repairs is not a reason to hold that the inspector made a m st ake
in finding that Roivanen's failure to see that truck No. 856 was
repai red was an unwarrantable failure. As the Conm ssion
majority stated in El Paso Rock Quarries, Inc., 3 FMSHRC 35, 40
(1981), the Act "* * * does not permit an operator to shield
itself fromliability for a violation of a mandatory standard
sinmply because the operator violated a different, but rel ated,
mandat ory st andard".

Ef fect of Mddifying the Underlying Ctation

The inspector's Order Nos. 293740 (Exh. M5) and 296501
(Exh. M 6) here under review were both issued under section
104(d) (1) of the Act and both were based on underlying Ctation
No. 293731 (Ech. M 2) issued under section 104(d)(1) of the Act.
The second sentence of section 104(d)(1) (FOOTNOTE 4) requires that an
unwarrant abl e-failure citation be issued under the first sentence
of section 104(d) (1) before an inspector may issue an order of
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wi t hdrawal under that section. USS' s brief (p. 18) states that
it contested underlying Citation No. 293731 in a proceedi ng

bef ore Judge Vail and that Judge Vail granted the Secretary's
notion to anend Citation No. 293731 to show that it was issued
under section 104(a) of the Act, instead of under section
104(d) (1) of the Act. USS correctly points out that when NMSHA
changed the basis for issuance of Citation No. 293731 to that of
a citation issued under section 104(a), there was no |longer in
exi stence an underlying citation to serve as the foundation for
Order Nos. 293740 and 296501.

VWhen USS s counsel pointed out at the hearing before Judge
Cook that underlying Citation No. 293731 was the subject of a
revi ew proceedi ng before a different judge, it was agreed that
Judge Cook would not wite the decision in this proceeding unti
the results of the other proceeding were known (Tr. 9; 387). At
the hearing, MSHA's counsel stated that if the underlying
citation should be nodified or vacated, that MSHA would either
anend the orders here involved or ask Judge Cook to do so (Tr.
387). After the cases in this proceeding were transferred to ne,
| wote a letter on February 4, 1982, to counsel for both parties
and suggested that MSHA nodi fy the orders in this proceeding in
accordance with the statenent of MSHA' s counsel at the hearing.

In response to the aforenentioned letter, MSHA s counse
mailed to me on March 2, 1982, nodifications of Order Nos. 293740
and 296501. The nodifications provided by MSHA's counsel will be
gi ven exhi bit nunbers and nmade a part of the record. The |ast
exhibit received in evidence at the hearing by Judge Cook was
Exhibit M7. There is marked for identification and received in
evi dence as Exhibit M8 a one-page nodification of Order No
293740 and there is marked for identification and received in
evi dence as Exhibit M9 a one-page nodification of O der No.
296501. Exhibit M8 nodifies Order No. 293740 to Citation No
293740 issued under section 104(d)(1) of the Act. Exhibit M9
nodi fies Order No. 296501 to show that the order is based on
Ctation No. 293740 instead of Citation No. 293731 which, of
course, has already been nodified to be a citation issued under
section 104(a).

I nasnuch as Order No. 293740 has now been nodified to
Citation No. 293740 issued under section 104(d)(1) of the Act, it
is necessary to examne the allegations nmade in the citation to
determ ne whether it was validly issued under the provisions of
section 104(d)(1). Most of the prerequisites for issuance of a
citation under section 104(d)(1) have already been revi ewed and
need little additional discussion. The first requirenment for
i ssuance of a citation under section 104(d)(1) is that the
i nspector nust find that a violation occurred. | have already
found above under the heading of "Cccurrence of Violations" that
the violation of section 55.9-1 alleged in Citation No. 293740
occurred and that the violation of section 55.9-2 occurred as
all eged in Order No. 296501.

The next prerequisite for issuance of Citation No. 293740 is
that the inspector nust determ ne whether the violation



constitutes an inmm nent danger. | have already shown in ny
di scussi on under the heading "Defect Affecting Safety” that the
violations of sections 55.9-1 and 55.9-2 did



~671

not constitute imm nent dangers because Kaivola, the driver of
the truck which rolled over, thought it could be driven on
January 21, 1981, out of the pit to the repair shop if it were
driven in a careful manner. It is true that the shifted rear end
caused an i mm nent danger on January 22 just before the truck's
left rear spring disintegrated and caused the truck to roll over.
The truck's rolling over on January 22, however, occurred after
Roi vanen had failed to record the defective rear end or have the
defect repaired. The truck was again driven on the afternoon
shift wi thout having had the shifted rear end repaired.
Therefore, at the time the violation of section 55.9-1 occurred,
there was not an inmm nent danger

Havi ng rul ed out the existence of an imr nent danger, the
next step in issuing a citation under section 104(d)(1) is
det erm ni ng whet her the violation of section 55.9-1 "* * *
could significantly and substantially contribute to the cause and
effect of a coal or other mne safety or health hazard". The
Conmi ssion has recently redefined the question of what
constitutes a violation which may be considered to be
"significant and substantial"™ in its decision in Cenent Division
Nati onal Gypsum Co., 3 FMSHRC 822 (1981). In that case the
Conmi ssion noted that the word "hazard" connotes a "danger" or
"peril" and that both "significant" and "substantial"™ nean
"inmportant™ and "notable". Wth those ternms in mnd, the
Conmi ssion then stated that a violation may be considered to be
significant and substantial under section 104(d)(1) if the
violation involves at |least a renote possibility of injury and,
additionally, that there should exist a reasonable |ikelihood of
occurrence of an injury or illness of a reasonably serious
nat ure.

I have al so shown in ny discussion under the headi ng of
"Defect Affecting Safety" that USS s personnel had sufficient
know edge from occurrence of shifts in rear ends of vehicles
before the one reported by Kaivola on January 21, 1981, that such
shifts were associated with a renote possibility of an injury
whi ch woul d have a reasonabl e |ikelihood of occurrence and be of
a reasonably serious nature. The driver of the truck, Kaivola,
the foreman, Roivanen, and the foreman of the repair shops,
Prinozich, all testified that shifted rear ends cause wheels to
rub in the wheel wells so that they snmoke and stall out trucks
engi nes and that shifted rear ends cause excessive wear of tires
and bl owouts. Additionally, at |east Prinopzich knew before the
truck rolled over that shifted rear ends cause drive shafts to
fall out and brake lines to rupture. Al the aforenentioned
hazards were known by USS s personnel to be associated with
shifted rear ends before No. 856 truck rolled over on January 22,
1981, as a result of the foreman's failure to record the shifted
rear end so that the truck could be taken out of service and
repaired before it was continued to be used. Failure to take the
truck out of service caused it to roll over with the result that
the truck becane a total loss and the three men riding in it
m racul ously suffered only mnor back injuries and a chi pped
el bow (Fi nding Nos. 4-6, supra).



The di scussi on under "Defect Affecting Safety” shows beyond
any doubt that the violation of section 55.9-1 and the violation
of section 55.9-2 were significant and substantial when those
terns are considered in |ight
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of the facts in this proceeding and under the definition given by
the Conmission in its National Gypsum decision, supra.

The final step in determ ning whether Citation No. 293740
was properly issued under section 104(d)(1) is whether the
vi ol ati on of section 104(d) (1) was caused by an unwarrantable
failure of USS s personnel. M discussion above under the
headi ng "The Vi ol ati ons Were Unwarrant abl e Fail ures” shows t hat
Roi vanen, under the pressure of his other duties, forgot about
Kai vol a' s having reported the shifted rear end to himand forgot
that Kaivola was | eaving early so that sonmeone other than Kaivol a
woul d have to take the truck to the repair shop for correction of
the rear-end problem The facts al so show that Roivanen and the
other foremen in his departnent had all owed the reporting of
defects in equipnment to deteriorate to the point that the
enpl oyees were sinply not inspecting their trucks (Finding Nos.
17 and 18, supra). There can be no doubt but that the violation
of section 55.9-1 and the violation of section 55.9-2 were the
result of unwarrantable failures by USS personnel

My review of the criteria governing issuance of
unwar rant abl e-failure citations supports a conclusion that O der
No. 293740 was properly nodified to Citation No. 293740 and t hat
Order No. 296501 was properly nodified to show its issuance after
the i nspector had found that another violation had occurred which
was the result of an unwarrantable failure. Although I have
al ready found that the violation of section 55.9-2 alleged in
Order No. 296501 neets the test of a significant and substanti al
violation, the court held in International Union, UMM v. Kl eppe,
532 F.2d 1403 (D.C. CGr. 1976), cert. den., 429 U S. 585 (1976),
that the violation which causes an inspector to issue his first
unwar r ant abl e-failure order follow ng i ssuance of an
unwar rant abl e-failure citation, need not be found to be

significant and substantial. | have shown above that the
viol ation of section 55.9-2, which triggered the issuance of
Order No. 296501, was significant and substantial. | have

consi dered the issue of whether the violation of section 55.9-2
was significant and substantial because the inspector nmade such a
finding in Order No. 296501 and because USS has argued in its
brief (p. 19) that the violations of sections 55.9-1 and 55.9-2
were not correctly found to be significant and substanti al

I find that the nodification of Order No. 293740 to
unwarrant abl e-failure Ctation No. 293740 was properly done
because the evidence shows that Citation No. 293740 neets all the
criteria for issuance of an unwarrantable-failure citation under
section 104(d) (1) of the Act. | also find that Order No. 296501
was properly nodified to provide that Citation No. 293740 is the
underlying citation which now supports the valid issuance of
Order No. 296501. For the foregoing reasons, | further find that
Citation No. 293740 and Order No. 296501 were properly issued
under section 104(d)(1) of the Act and should be affirmed.

Assessnent of Penal ties

| have already found that violations of sections 55.9-1 and



55.9-2 occurred. It is necessary that civil penalties be
assessed under section
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110(i) of the Act. In ny discussion of the six criteria with
respect to the first violation of section 103(a) alleged in
Citation No. 293736, | made findings as to two of the six
criteria and the findings as to those two criteria continue to be
applicable to the two violations here under consideration
Specifically, it has already been found that USS is a |arge
operator and that paynment of penalties will not cause USS to

di sconti nue in business.

H story of Previous Violations

| have al ready explained in assessing the penalty for the
first violation of section 103(a) that Exhibit M1, the exhibit
pertaining to history of previous violations in this proceeding,
does not show which specific sections of the Act or regul ations
have previously been violated by USS. Inasmuch as | cannot use
nmy normal nethods of evaluating the criterion of history of
previ ous viol ations because of |ack of sufficient information in
the record, | shall enploy the same nmethod with respect to the
violations of sections 55.9-1 and 55.9-2 which | used with
respect to the first violation of section 103(a) and shall assess
an amount of $10 for each violation under the assessnment formula
i n paragraph (1) of section 100.3(c) because USS has an average
of nmore than 50 prior violations per year. As | have already
expl ai ned, the lack of evidence in the record prevents nme from
maki ng any determ nati on under paragraph (2) of section 100. 3(c).

Negl i gence

The criterion of negligence has al ready been di scussed above
i n considerabl e detail under the heading of "The Violations Wre
Unwarrantabl e Failures". | there noted that both violations
occurred because USS s forenmen had all owed the reporting of
defects in equipnment to deteriorate to oral reports and Roi vanen
expressed a belief that the men were not even making inspections
of their equipnent before using it. Roivanen was particularly
negligent in forgetting to follow up on an oral report by the
driver of the truck. Roivanen's failure to record the defect and
to see that the shifted rear end was repaired was the cause of
the truck's continued use on the afternoon shift after the defect
was first reported, and was also the cause of the truck's further
continued use on the next day up to the tinme that it flipped
over.

VWiile USS's brief (p. 17) tries to minimze the foreman's
negl i gence, his own testinony shows that he was sinply not
assuring that defects were recorded and corrected. The nere fact
t hat Roi vanen i medi ately authorized Kaivola to have a tire worn
down to the cords replaced is not an especially redeem ng factor
because anyone who has been around trucks or cars for even a few
nonths knows that tires worn to the cords are a bl owout hazard.

A foreman in Roivanen's capacity should al so have been interested
in determning why a tire would be worn down to the cords w t hout
such extrenme wear having been noted and its replacenment having
been done in the usual course of maintenance. Roivanen should
have known, as Prinozich knew, that shifted rear ends cause



excessive tire wear. Therefore, when Kaivola orally reported to
Roi vanen that the rear end of his vehicle had shifted,
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Roi vanen shoul d have realized that the shift in the No. 856 truck
was extreme and hazardous or the right front tire would not have
been worn down to the cords.

| believe that Roivanen's |lack of care constituted at |east
ordinary negligence. H's own testinony shows that he was so
concerned about finding the I ocations of shovels which needed
repairing that he conpletely forgot about Kaivola's report
pertaining to the conditions of the No. 856 truck. In short,
Roi vanen' s negl i gence brought about both violations. Therefore,
under the criterion of negligence, USS should pay a penalty of
$400 for each violation.

Gavity

The criterion of gravity has been discussed in considerable
detail above under the heading of "Defect Affecting Safety". As
| have al ready shown, shifts in vehicles' rear ends cause
excessive tire wear and both Kaivola and Roi vanen were aware t hat
shifted rear ends prior to January 21, 1981, had caused the rear
tires to bind in the wheel wells to the point that the vehicles
could not be driven. Prinozich knew that shifts in rear ends
could lead to excessive tire wear, to the rubbing and snoking of
tires in the wheel wells, to the stalling out of the engines, to
t he dropping out of drive shafts, to the rupturing of brake
lines, and to the disintegration of the springs through failure
of U-bolts. Wiile the evidence does not show that Kaivola and
Roi vanen were aware of the hazards which are associated with
shifted rear ends to the extent that Prinozich was, the evidence
clearly shows that Roivanen knew enough about the hazards of
shifts in vehicles' rear ends to nake himrealize that such
repairs cannot be del ayed to sone future point in tinme when the
trucks are taken to the shop for routine maintenance, such as
[ ubrication of the chassis and change of engine oil. In view of
t he hazards which are associated with the violations, | find that
USS shoul d be assessed $100 for each violation under the
criterion of gravity.

Good-Faith Effort To Achi eve Rapid Conpliance

As | have previously indicated, an operator is considered to
have shown a normal good-faith effort to achieve rapid conpliance
if he corrects an alleged violation within the tine provided for
abatement in the inspector's citation. It nust be recalled that
the inspector originally cited the violations here involved in
orders of withdrawal which do not establish a tinme for abatenent
because normally the operator's personnel have been w t hdrawn
fromthe area of danger, except for those enpl oyees who nust
remain at the place where the hazards exist for the purpose of
correcting the violation. Since a wi thdrawal order disrupts
production, it is generally assumed that an operator will correct
the violation as soon as possible in order to obtain a
term nation of the order so that production can be resuned.

I nasnuch as the orders were witten on March 9, 1981, after
an investigation which was conpl eted sonetine after February 13,
1981, and
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i nasmuch as the investigation pertained to a truck which rolled
over on January 22, 1981, the criterion of good-faith abatenent
is difficult to evaluate. Nevertheless, there are sone factors
whi ch ought to be taken into consideration under the criterion of
good-faith abatenment. First, it nust be recalled that USS

i nvestigated the truck's rollover on January 22, 1981, the day
that it flipped over. The results of USS s investigation of the
i ncident were recorded in a report which has been received in
evi dence as Exhibit M7 in this proceeding. The report is a
nodel of brevity and lists the follow ng six steps to prevent
recurrence of a truck's rolling over:

1. Small truck garage will check rear springs by wire
brushi ng and vi sual inspection

2. Contact operators on checking undercarriage on
trucks.

3. Use vehicle inspection sheets.

4. Red tag trucks with questionable alignnment.

5. Contact operators to check weight of itens being
carried on the shovel trucks.

6. Publicize.

Al though USS' s brief has sought to deny that its fornen were
in any way at fault in contributing to the rollover of the No.
856 truck, the list of steps which USS adopted to prevent a
recurrence of the rollover reveal that USS had recogni zed, |ong
before MSHA investigated the incident or wote the citation and
order here involved, that its procedures needed to be inproved
and greater care needed to be taken in reporting defects in
equi prent. If the inspections cited in the first two steps above
had been taken prior to or on January 21, 1981, the shift in the
rear end of No. 856 truck woul d have been detected and corrected
before the shift became serious. |If the first two steps had not
resulted in detection of the shifted rear end, steps 3 and 4
woul d have brought about a recording of the fact that the defect
exi sted and woul d have prevented the truck from being used unti
the defect was corrected. Steps 5 and 6 would al so have had a
salutary effect in naking the enpl oyees aware of their
responsibilities in the area of reporting defects before those
defects result in accidents.

VWhen the inspector term nated Order No. 293740 (now G tation
No. 293740) and Order No. 296501, he indicated that USS had
procedures for carrying out the provisions of sections 55.9-1 and
55.9-2. The inspector did not reconmend any corrective action
whi ch USS shoul d take which it had not already taken. Moreover,
it must be recognized that USS had conpleted its investigation
and had adopted the six remedi al steps described above before the
i nspector had even begun his investigation in response to the
conpl ai nt which MSHA had recei ved under section 103(g) (1)
requesting that the accident be investigated.

The purpose of assessing penalties under the Act is to deter
conpani es from future violations of the mandatory safety and
heal th standards. Wen a conpany has witten proof of the fact
that it had already recogni zed the shortcom ngs of its



supervi sory personnel in allowing the truck to get into a
condition which could cause it to roll over and has taken steps
to correct
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t hose shortcom ngs before MSHA ever cites it for the violations,
it is obvious that assessing |large penalties would be unwarranted
and woul d not acconplish the purpose for which they were placed
inthe Act. Therefore, | believe the facts in this proceedi ng
warrant a finding under the criterion of good-faith abatenent
that any penalties assessed under the other five criteria should
be reduced by 50 percent under the criterion of good-faith

abat enment .

By way of summary, | have found above that for each
violation, USS should be assessed a penalty of $10 under the
criterion of history of previous violations, $400 under the
criterion of negligence, and $100 under the criterion of gravity,
or a total penalty of $510 for each violation. Reduction of the
penalty by 50 percent under the criterion of good-faith abatenent
neans that USS shoul d be assessed a penalty of $255 for the
violation of section 55.9-1 and $255 for the violation of section
55.9- 2.

It should be noted that the parties' stipulation with
respect to the criterion of good-faith abatenent stated: "U. S
Steel denonstrated good faith in abating the citations at issue
within the tine given for abatenent™ (Tr. 12). As | have
expl ai ned above, the stipulation is inapplicable as to the
violations of sections 55.9-1 and 55.9-2 because both viol ations
were originally cited by the inspector in orders of w thdrawal
whi ch do not specify a time within which the violations are
required to be abated. Wile it is true that Order No. 293740
has been nodified to Ctation No. 293740, the nodification did
not include an abatenent period (Exh. M8).

It can be argued, of course, that the criterion of
good-faith abatenent is inapplicable to violations cited in
orders of withdrawal, but there is nothing in section 110(i)
whi ch provides that the criterion of good-faith abatenment should
be ignored in assessing any civil penalty. Mreover, the
criterion of good-faith abatenment can hardly be ignored in this
i nstance when it is considered that USS abated both violations
before they were cited by adopting procedures which should assure
that the violations do not again occur. Since USS had abated the
viol ati ons before they were cited, it cannot be shown that USS
was under any coercion to act swiftly because its plant was under
any kind of closure order.

| amaware that MSHA' s brief (p. 13) recomends that USS be
assessed a civil penalty of $1,000 for the violation of section
55.9-1 and a penalty of $1,500 for the violation of section
55.9-2, but MSHA's brief does not discuss any of the six criteria
ot her than negligence and gravity and does not discuss any of the
aneliorating aspects of the violations which warrant the
assessnment of the noderate penalties which I have determ ned
shoul d be i nposed.

WHEREFORE, for the reasons hereinbefore given, it is
or der ed:



(A) The notice of contest filed on February 23, 1981, in
Docket No. LAKE 81-102-RMis denied and Citation No. 293736
i ssued January 22, 1981, is affirnmed.
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(B) The notice of contest filed on February 23, 1981, in Docket
No. LAKE 81-103-RMis denied and Citation No. 293739 issued
February 9, 1981, is affirned.

(C© The notice of contest filed on March 27, 1981, in
Docket No. LAKE 81-114-RMis denied and Ctation No. 293740
i ssued March 9, 1981, as nodified, is affirned.

(D) The notice of contest filed on March 27, 1981, in
Docket No. LAKE 81-115-RMis denied and Order No. 296501 i ssued
March 9, 1981, is affirned.

(E) Wthin 30 days fromthe date of this decision, United
States Steel Corporation shall pay civil penalties totaling
$2,100.00 which are allocated to the respective violations as
fol | ows:

Docket No. LAKE 81-152-M

Citation No. 293740 3/9/81 [055.9-1 $ 255.00
Order No. 296501 3/9/81 [055.9-2 255. 00
Total Penalties Assessed in Docket No. LAKE 81-152-M $ 510.00

Docket No. LAKE 81-167-M

Ctation No. 293736 1/22/81 0103(a) of Act $1, 510. 00
Docket No. LAKE 81-168-M

Ctation No. 293739 2/9/81 0103(a) of the Act $ 80. 00

Total Penalties Assessed in This Proceeding $2, 100. 00

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)

~FOOTNOTE_ONE

1 These cases were originally assigned to Adm nistrative Law
Judge John F. Cook and were reassigned to nme after Judge Cook
ceased to work for the Conmi ssion because of a reduction in
force. Therefore, the decision has been witten by me inits
entirety, but the hearing was held before Judge Cook on August 26
and 27, 1981, in Duluth, M nnesota, pursuant to section 105(d) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 815(d).

~FOOTNOTE_TWD
2 Section 103(a) of the Act reads as foll ows:

Sec. 103. (a) Authorized representatives of the
Secretary or the Secretary of Health, Education, and Wl fare
shal I nake frequent inspections and investigations in coal or
ot her m nes each year for the purpose of (1) obtaining,



utilizing, and dissemnating information relating to health and
safety conditions, the causes of accidents, and the causes of

di seases and physical inpairnents originating in such mnes, (2)
gathering information with respect to nandatory health or safety
standards, (3) determ ning whether an imm nent danger exists, and
(4) determ ning whether there is conpliance with the mandatory
health or safety standards or with any citation, order, or

deci sion issued under this title or other requirenents of this
Act. In carrying out the requirenments of this subsection, no
advance notice of an inspection shall be provided to any person
except that in carrying out the requirements of clauses (1) and
(2) of this subsection, the Secretary of Health, Education, and
Wl fare may give advance notice of inspections. |In carrying out
the requirenents of clauses (3) and (4) of this subsection, the
Secretary shall make inspections of each underground coal or
other mne inits entirety at |least four tines a year, and of
each surface coal or other mne inits entirety at |east two
times a year. The Secretary shall devel op guidelines for
addi ti onal inspections of mnes based on criteria including, but
not limted to the hazards found in m nes subject to this Act,
and his experience under this Act and other health and safety

| aws. For the purpose of nmaking any inspection or investigation
under this Act, the Secretary, or the Secretary of Health,
Education, and Welfare, with respect to fulfilling his
responsibilities under this Act, or any authorized representative
of the Secretary or the Secretary of Health, Education, and

Wl fare, shall have a right of entry to, upon, or through any
coal or other mne

18 As the majority notes, two of the four sets of purposes
enunerated in 0103(a) fall under the investigatory domain of the
Secretary of Health and Human Services. Maj. op. at 9 n.10.
Specifically, the information-gathering purposes set forth under
nunbers (1) and (2) of 0103(a) are within the aegis of the
Heal th and Human Services Secretary. By contrast, the Secretary
of Labor is directed by [0103(a) to conduct inspections to
determ ne "whet her an imm nent danger exists" and "whether there
is conpliance with the nandatory health or safety standards" or
wi th other adm nistrative orders promul gated under rel evant
legislation. 30 U S.C. 0O813(a) (Supp. Il 1978).

~FOOTNOTE_THREE

3 Ctation No. 293739 (Exh. M4), as originally issued,
all eged a violation of section 103(a)(1), but the inspector
i ssued a subsequent action sheet on February 27, 1981, in which
he stated that the citation was being nodified to allege a
vi ol ati on of section 103(a) instead of a violation of section
103(a)(1). Although the nodification of Citation No. 293739 in
this proceeding (Exh. M4, p. 3) does not contain words nodifying
the violation fromsection 103(a)(1l) to section 103(a), the
proposal for a civil penalty filed in Docket No. LAKE 81-168-M
seeks a penalty for the violation of section 103(a) alleged in
Citation No. 293739 and the proposal is acconpanied by a
nodi fication dated February 27, 1981, show ng that the inspector
nodified Citation No. 293739 | ong before the hearing was held in
this proceeding. Therefore, respondent was not prejudiced by the
fact that the exhibits introduced at the hearing in this



proceeding failed to include the inspector's nodification show ng
that the inspector had nodified Gtation No. 293739 to allege a
vi ol ati on of section 103(a) instead of a violation of section
103(a)(1).

~FOOTNOTE_FQOUR
4 Section 104(d)(1) of the Act reads as foll ows:

(d)(1) If, upon any inspection of a coal or other mne
an aut horized representative of the Secretary finds that there
has been a violation of any mandatory health or safety standard,
and if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. |If, during the sane
i nspection or any subsequent inspection of such mne within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons referred to in subsection (c) to be
wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes
that such violation has been abat ed.



