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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 82-18
PETI TI ONER A.C. No. 11-00598-03105
V.

Eagle No. 2 Mne
PEABCDY COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Mguel J. Carmpona, Esq., Ofice of the Solicitor, U S
Department of Labor, Chicago, Illinois, for Petitioner
Thomas R Gal | agher, Esqg., St. Louis, Mssouri, for Respondent

Bef or e: Admi ni strative Law Judge Broderick
STATEMENT OF THE CASE

This case was commenced by the filing of a Petition for the
assessnment of a civil penalty for an alleged violation of the
mandat ory safety standard contained in 30 C F. R 075. 304,
requi ring an on-shift exam nation of each working section for
hazardous conditions and the i medi ate correcti on of any such
condi tions. Pursuant to notice, the case was heard in St. Louis,
M ssouri on February 17, 1982. Federal M ne Inspector Harold
@il l ey, Thomas Dobbs, and Federal M ne |nspector Supervisor M ke
Wl fe testified on behalf of Petitioner. Foremen Marvin Rash and
Bill Chubb, M ne Manager Bob MPeak, Superintendent Forrest
Younker and Environnental Technician Marty MDonald testified on
behal f of Respondent.

Respondent waived its right to subnmit a posthearing brief
and nade a closing argunent on the record. Petitioner filed a
posthearing brief. Based upon the entire record including the
testimony and exhibits introduced at the hearing, and the
contentions of the parties, | nake the follow ng findings of fact
and concl usions of |aw.
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APPL| CABLE REGULATORY PROVI SI ONS

30 C.F.R [O75.200 provides as foll ows:

30

C

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the means and neasures to
acconpl i sh such system The roof and ribs of al
active underground roadways, travelways, and worKking
pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1970. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof
or ribs or inadequacy of support of roof or ribs. No
person shall proceed beyond the |ast permanent support
unl ess adequate tenporary support is provided or unless
such tenporary support is not required under the
approved roof control plan and the absence of such
support will not pose a hazard to the mners. A copy
of the plan shall be furnished to the Secretary or his
aut hori zed representati ve and shall be available to the
mners and their representatives.

F.R 075.202 provides as follows:

The operator, in accordance with the approved pl an
shal | provide at or near each working face and at such
other locations in the coal mnes as the Secretary may
prescribe an anple supply of suitable materials of
proper size with which to secure the roof of al
wor ki ng places in a safe manner. Safety posts, jacks,
or other approved devices shall be used to protect the
wor kmen when roof material is being taken down,
crossbars are being installed, roof bolt holes are
being drilled, roof bolts are being installed, and in
such other circunstances as may be appropriate. Loose
roof and overhangi ng or | oose faces and ribs shall be
taken down or supported. Except in the case of
recovery work, supports knocked out shall be repl aced

promptly.
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30 C.F.R [O75.304 provides as foll ows:

At | east once during each coal - producing shift, or nore
often if necessary for safety, each working section
shal | be exam ned for hazardous conditions by certified
persons designated by the operator to do so. Any such
conditions shall be corrected imediately. |If such
condition creates an inm nent danger, the operator
shall withdraw all persons fromthe area affected by
such conditions to a safe area, except those persons
referred to in section 104(d) of the Act, until the
danger is abated. Such exam nation shall include tests
for methane with a neans approved by the Secretary for
detecti ng nmet hane and for oxygen deficiency with a
perm ssible flane safety | anp or other neans approved
by the Secretary.

30 CF.R [O75.1722 provides as foll ows:

(a) GCears; sprockets; chains; drive, head, tail, and
takeup pulleys; flywheels; couplings, shafts;
sawbl ades; fan inlets; and simlar exposed nmoving
machi ne parts which nay be contacted by persons, and
whi ch may cause injury to persons shall be guarded.
(b) Guards at conveyor-drive, conveyor-head, and
conveyor-tail pulleys shall extend a distance
sufficient to prevent a person from reachi ng behind the
guard and becom ng caught between the belt and the

pul | ey.

(c) Except when testing the machinery, guards shall be
securely in place while machinery is being operated.

Fi ndi ngs of Fact

1. At all tinmes relevant to this proceedi ng, Respondent was
the operator of an underground coal mne in Gllatin County,
[Ilinois, known as the Eagle No. 2 M ne.

2. Respondent is a large mne operator. The subject nine
is a nmnediumsized mine. |Its products enter interstate conmerce

3.  From August 13, 1979 to August 24, 1981, Respondent had
551 paid violations of mandatory health and safety standards.
Thirty-two of these violations involved 30 C F.R 075.200; 18
involved 30 C.F.R [75.202; 6 involved 30 C.F.R [075.304 and 14
involved 30 C.F. R [075.1722(a).
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4. On August 13, 1981, the conveyor chain and sprocket on the
ratio feeder in the 5 South off 3 Main East section of the
subj ect m ne had an exposed area mneasuring approximately 3-1/2
i nches by 16 inches not protected by a guard. The feeder was
energi zed and in service.

5. Inspector Qulley issued a citation charging a violation
of 30 CF.R [O75.1722 because of the condition described in
Fi ndi ng of Fact No. 4.

6. The condition described in Finding No. 4 had been
present for nore than one shift and Respondent should have known
of it.

7. The condition was noderately hazardous. A nunber of
m ners woul d be expected to travel between the feeder and the
ribs. Although they would be unlikely to put their hands in the
unguarded area, a slip or fall could result in their doing so
unintentionally and injuring a finger, hand or arm

8. Inspector Gulley issued a citation on August 13, 1981
charging a violation of 30 CF. R [75.202 because of overhangi ng
ribs and face in four different entries in the 5 South off the 3
East Section of the subject mne

Di scussi on

There is little question but that there were overhangi ng
faces and ribs in the entries as cited. Respondent’'s positions
concerni ng the overhangs are (1) in conventional mning using air
docks rather than expl osives, overhangs at the face are
unavoi dable; (2) the mning conditions were such wi th numerous
sul pher balls present in the coal seamas to nake straight
cutting difficult; (3) the overhanging faces and ribs in question
were not hazardous; (4) the area in question was "dangered of f"
and the overhangi ng areas woul d have been taken down in the
normal mning cycle. The standard is clear and requires
overhangs to be taken down or supported, regardl ess of whether
t hey occur unavoi dably (as Respondent contends) or could be
avoi ded or minimzed by better mning practices (as MSHA
cont ends) .

| accept the opinion of Inspector Gulley that these
conditions were hazardous. There is a sharp dispute as to
whet her there was a danger sign warning mners to stay out of the
area. Inspector Qulley and Mner's representative Thomas Dobbs
testified that there were no danger signs; Foreman Marvin Rash
and Environnmental Technician Marty MDonald testified that there
wer e danger signs. | accept the testinony of Gulley and Dobbs in
part because | find it difficult to believe that danger signs
were present and conpany representatives did not point them out
when told of an inpending citation. 1 note also that Foreman
Rash was not present at the crosscut where the conditions were
cited at the tine the citation was issued.
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9. I find that there were overhanging ribs and faces in four
different entries in the 5 South off the 3 East section of the
subj ect mne on August 13, 1981, and that these conditions were
hazardous to m ners.

10. The conditions described in Finding No. 9 were known to
Respondent .

11. Inspector CGulley issued a citation on August 13, 1981
charging a violation of 30 C F. R [75.200 because of a violation
of the roof control plan: (1) the face of No. 5 entry was not
bolted to within 6 feet of the face and it was cut, drilled, and
shells were put in holes; (2) an area in the crosscut between
entries 2 and 3 neasured was not bolted although it measured 18
feet 9 inches.

Di scussi on

Once again there is a conflict in the testinony as to
whet her the area in question was dangered off. For the reasons
given with respect to the cited violation of 30 C F. R [75. 202,
| accept the testinony of Inspector Gulley and M. Dobbs, and
find that there were not danger signs in the area at the time the
citation was issued.

12. 1 find that the conditions in the face of No. 5 entry
and in the crosscut between entries 2 and 3 in the 5 South off 3
East Section in the subject mne were as described in the
citation referred to in Finding No. 11.

13. The conditions described in the citation referred to
i medi atel y above were hazardous. They could have resulted in
serious injuries to mners. They were obvious and were known or
shoul d have been known, to Respondent.

14. On August 13, 1981, Inspector Gulley issued anot her
citation alleging a violation of 30 C F.R 075.304 because he
concl uded, based on the conditions for which the three previous
citations were issued, that Respondent did not performa proper
on-shift exam nation

15. Inspector Gulley returned to the mne on August 24,
1981. He issued two citations. One citation charged a violation
of the roof control plan because an entry was driven 26-1/2 feet
wi de when the plan Iimted it to 20 feet wide and two crosscuts
were wi der than permtted by the plan. The area was not
"dangered out" and tinbers were not set as required by the plan
I find that the conditions were as charged, that they created a
hazard and that they were known to Respondent. The second
citation charged a violation of 30 CF. R [75.202 because of
overhanging ribs from48 inches to 60 inches in all the faces in
entries 1 to 6 and in the last open crosscut. | find that the
conditions were as charged, that they created a hazard, and that
t hey were known to Respondent.
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16. Because he concluded that the conditions he found
denonstrated that Respondent had again not conducted a proper
on-shift exam nation, Inspector Gulley issued an order of
wi t hdrawal on August 24, 1981, charging a failure to abate the
citation alleging a violation of 30 C F.R [075.304 issued on
August 13, 1981.

| ssues

1. \Whether the evidence establishes that Respondent failed
on August 13, 1981, during the coal producing shift, to exan ne
each wor ki ng section for hazardous conditions, and to i mediately
correct any such conditions?

2. If aviolation was established, what is the appropriate
penal ty?

(a) Does the evidence establish a failure to abate the
vi ol ati on charged?

Concl usi ons of Law

1. Respondent is subject to the Federal Mne Safety and
Heal th Act of 1977, and the undersigned Adm nistrative Law Judge
has jurisdiction over the parties and subject matter of this
pr oceedi ng.

2. Respondent is a large operator, and this conclusion wll
be reflected in any penalty assessed.

3. Respondent has a noderately serious history of prior
violations, and this conclusion will be reflected in any penalty
assessed.

4. The Violation

The basic issue in this case is whether a violation of 30
C.F.R [75.304 can be established by inference. The only direct
evidence is the testinony of Respondent's foreman that he did in
fact conduct an on-shift exam nation. The inspector's conclusion
t hat Respondent failed to conduct such an exam nation, or failed
to conduct it properly, is based on what he observed after the
fact. The ternms of the mandatory standard require (1) an
exam nation for hazardous conditions and (2) an inmedi ate
correction of such conditions. | conclude that a violation of
these requirenments nay be established by evidence of uncorrected
hazardous conditions existing during a coal producing shift. |
conclude further that the evidence in this record establishes
t hat Respondent failed to conduct the required exam nation on
August 13, 1981, and failed to inmedi ately correct hazardous
conditions. A violation of 30 C F.R 075.304 was established.



~684
5. The Penalty

The inspector cited three violations of nmandatory safety
standards on August 13, 1981, prior to citing the violation
i nvol ved herein. | have found that they all involved hazardous
condi tions. The violations of 30 C.F. R [75.200 and 75.202 were
serious; the violation of 30 CF. R [75.1722(a) was |ess
serious. In any event failure to conduct proper on-shift
exam nations for hazardous conditions is itself serious. The
conditions cited had been found on nany previ ous occasions. NsSHA
supervisory Inspector Wlfe testified that the subject m ne had
been guilty of poor mning practices for many nonths, especially
with respect to overhanging ribs and faces. | conclude that the
violation was the result of Respondent's negligence.

The conditions found by Inspector Gulley on August 24, 1981
establish that Respondent (the fact that different foreman were
involved is irrelevant) continued its poor mning practices and
failed to sufficiently concern itself with proper on-shift
exam nations. A closure order was required before the practice
was corrected. | conclude that Respondent did not attenpt in
good faith to achieve rapid conpliance after notification of a
viol ation.

Based on these findings and concl usions, an appropriate
penalty for the violation is $500.

CORDER

Based on the above findings of fact and concl usions of | aw,
Respondent is ORDERED to pay within 30 days of the date of this
deci sion, the sumof $500 as a civil penalty for the violation of
30 CF.R [O75.304 found herein to have occurred on August 13,
1981.

Janes A. Broderick
Admi ni strative Law Judge



