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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO CENT 80-66-M
PETI TI ONER A O No. 13-00183-05002 F

V.
DOCKET NO CENT 80-199-M
RAI D QUARRI ES, DI VI SI ON OF MEDUSA A O No. 13-00183-05003 A
AGCREGATES COVPANY,

RESPONDENT DOCKET NO. CENT 80-200-M
AND A/ O No. 13-00183-05004 A
JAMES ANDERSON, DOCKET NO. CENT 80-378-M
RESPONDENT A/ O No. 13-00183-05006 A
AND
ROBERT ORR, M NE: Heinold Quarry
RESPONDENT
DEC!I SI ON

Appear ances:

J. Philip Smth Esg.
Ofice of the Solicitor, United States Departnment of Labor
4015 W son Boul evard, Arlington, Virginia 22203,

For the Petitioner

Gene R Krekel Esq.
P.O Box 1105
200 Jefferson, Burlington, |owa 52601,
For the Respondent

Before: Judge Virgil E. Vail
STATEMENT OF THE CASE
The above four cases, which were consolidated for hearing,

i nvol ve al |l eged violations of section 110(a) and 110(c),
respectively, of the



~729
Federal M ne Safety and Health Act of 1977 (the Act), 30 U S.C.
820(a) and 820(c)(Supp. Ill, 1979). (FOOTNOTE 1)

Docket No. CENT 80-66-Minvolves a petition by the Secretary
of Labor, (Secretary), under section 110(a) of the Act, for
assessnment of civil penalties against Raid Quarries, a division
of Medusa Aggregates Conpany, (Medusa) for alleged violations of
mandat ory safety standards 30 C.F.R [156.9-22 and 56.9-2. (FOOINOTE 2)

Docket Nos. CENT 80-199-M and CENT 80-200-M i nvol ves
petitions by the Secretary under section 110(c) of the Act, for
assessnment of civil penalties against James Anderson, (Anderson),
superintendent of the Heinold Quarry for Medusa, with know ngly
aut hori zing, ordering, or carrying out, violations of 30 CF. R 0O
56. 9-22 and 56. 9- 2.

Docket No. CENT 80-378-M involves a petition by the
Secretary under section 110(c) of the Act, for assessment of a
civil penalty against Robert Or, as vice president and genera
manager of Raid Quarries, a division of Medusa, with know ngly
aut hori zing, ordering or carrying out violation of 30 CF. R [
56. 9- 22.

A hearing was held in Burlington, lowa, where all parties
were represented by counsel. Post hearing briefs were filed.

At the conclusion of the hearing, petitioner noved to
di smss the petition agai nst respondent Robert Or (Docket No.
CENT 80-378-M due to
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i nsufficient evidence to prove this case. The petitioner's
notion i s hereby AFFI RVED.

STI PULATI ON
The parties stipulated to the foll ow ng:

1. Raid Quarries, a division of Medusa Aggregates Conpany,
and the mne, Heinold Quarry, is engaged in an activity covered
under the Federal M ne Safety and Health Act of 1977.

2. Janes Anderson and Robert Or were enployees of Raid
Quarries, a division of Medusa Aggregates Conpany.

3. Medusa Aggregates Conpany is a |arge m ne operator under
the Act.

4. That if the penalties proposed were assessed agai nst
Medusa Aggregates Conpany, it would not be forced to go out of
busi ness.

5. Medusa Aggregates Conpany is a corporate entity.

6. In the event violations are found in Docket No. CENT
80-66-M the previous history of violations of respondent Medusa
is such that it should neither increase nor decrease the civil
penal ti es.

| SSUES

1. \Whether respondent Medusa violated 30 CFR [056.9-22 and
56.9-2 as the corporate mine operator, and, if so, the
appropriate amount of civil penalty which should be assessed
against it for each such violation pursuant to section 110(a) of
the Act?

2. \Wet her respondent Janes Anderson knowi ngly authori zed,
ordered, or carried out the aforesaid violations as an agent of
the corporate operator, and, if so, the appropriate anount of
civil penalty which should be assessed agai nst hi mindividually
for each such violation pursuant to section 110(c) of the Act?

FI NDI NGS OF FACT
1. On May 21, 1979, a fatal accident occurred at the
Hei nol d Quarry owned and operated by Raid Quarries, a division of
Medusa Aggregat es Conpany.

2. Heinold Quarry is a linmestone mne |ocated in Danville,
Des Mdi nes County, |owa.

3. Respondent Medusa is a | arge mi ne operator under the
Act, presently owning and operating some 31 m nes.

4. Respondent Janmes Anderson was superintendent of the J.
Plant for Raid Quarries division of Medusa at the Heinold Quarry



at all pertinent
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times herein. As superintendent he had approximtely 16 to 17
m ners and the equi pnent used at the quarry under his

supervi sion. Anderson has considerabl e experience in the
operation and mai nt enance of heavy equi pnent including the

M chigan Cark 275B end | oader involved in the accident which
occurred on May 21, 1979.

5. Heinold Quarry was reopened for production with the J
Plant, a portable plant, arriving about April 30, 1979. After
the machinery for the plant was set up, work was started on
wi deni ng and resurfacing the haul road. This road had been used
in 1978 but had suffered damage caused by heavy rains to the
surf ace.

6. Material used for w dening and resurfacing the haul road
was secured froma stockpile left over fromthe prior year and
waste material fromthe mning process commenced in 1979. The
m ni ng process involved first renoving el even feet of
mer chant abl e stone exposing five feet of shale which was
consi dered waste and to be used on the haul road. The road had
been wi dened to provide two | anes of travel for a distance of
approxi mately 175 feet during the week prior to May 21, 1979. |In
wi deni ng the road, the surface had been built up approximtely 12
to 18 inches. This elimnated the bermthat had existed on this
haul road during the previous year

7. There was production of nmerchantable material from
Hei nol d Quarry during the week prior to May 21, 1979. During
this period of tinme, the haul road was al so bei ng wi dened and
resurfaced. Respondent Anderson intended to build a bermon the
outer edge of the road when it was conpl eted which was estinated
woul d take two weeks.

8. On May 15, 1979, respondent Anderson, while perform ng
mai nt enance on the M chigan O ark 275B end | oader, discovered
that the right rear brake cam shaft was broken. Anderson
unhooked the airline to the brake chanber and bl ocked off the
line (Tr. 244 and 277). Geg Hensley was generally assigned to
operate the 275B end | oader, and used the machine for three days
after the broken airline was plugged (Tr. 245). Repl acenent
parts were ordered for this nmachine on May 15, 1979 (Tr. 277).

9. On May 21, 1979, Steven Knotts, age 19, reported to the
Hei nold Quarry to begin his regular work as an end | oader
operator. He was assigned to operate the 275B end | oad whi ch was
not the machine he usually ran. He usually operated the
Caterpillar 980 which was sinmlar to the 275B. Knotts initially
operated the 275B end | oader in the lower pit |oading haul units.
Respondent Anderson operated the end | oader on May 21, 1979 to
show Knotts how to use this machine on decline nmucking (Tr. 279
280). At approximately 4:30 p.m, Knotts drove the machine to
t he mai ntenance area of the quarry for greasing and fuel (Tr.
287). Knotts was to work an additional two hour shift after
normal production hours on renovi ng shale and rebuilding the hau
road (Tr. 287).



10. Upon | eaving the mai ntenance area Knotts drove the 275B
end | oader through the stockpile area, nmade a right turn to go
down a ranp for
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a distance of approximately 225 feet where he made a 90 degree
turn on the main ranp or haul road. Knotts proceeded to travel
down this haul age road approximately 110 feet when the end | oader
made a 35 degree turn to the right going over an enbanknment. The
end | oader travel ed 80 feet down the bank fromthe edge of the
haul road to its resting place. Knotts was thrown fromthe end

| oader and covered with | oose material and expired due to
asphyxi ati on.

11. The Mchigan O ark Mdel 275B front-end | oader invol ved
in this fatal accident was equipped with a 7-cubic-yard capacity
bucket and had tire protection chains on all four wheels. It was
al so equi pped with seatbelts and a rollover protection type cab
and wei ghed approxi mately 90, 000 pounds gross weight with all of
t he above equi prent installed. The brakes were four-whee
straight air, shoe type

12. The haul road was 20 feet wi de at the point where the
accident occurred with approximately a ten percent grade. \Wat her
was warm and visibility good at the tinme.

DI SCUSSI ON
DOCKET NO CENT 80-66-M

As a result of an investigation of the fatal acci dent
occurring on May 21, 1979, two citations were issued to
respondent Medusa. Citation No. 178555 charged a viol ation of
mandat ory safety standard 30 C. F. R [56.9-22 and stated as
fol | ows:

A bermwas not installed along the outer edge of the

el evat ed haul ages road for approximately 100 feet south
and 50 feet north of the point where the end | oader
went over the edge. The absence of a berm could have
been a contributing factor to the fatal accident.

Order No. 178558 cited a violation of the mandatory safety
standard 30 C F.R [56.9-2 and stated as foll ows:

During the safety inspection of the M chigan end

| oader, Mddel 275B Serial No. 425C485, that was
involved in the fatal accident on May 21, 1979, it was
di scovered that the right rear brake shaft was broken
the brake air |ine unhooked and plugged by Jim

Ander son, superintendent.

Petitioner argues that the absence of a bermon the haul
road had existed for several weeks prior to the accident and that
during this tine the road had been used for production
pur poses. (FOOINOTE 3)

Respondent argues that an adequate berm had been present on
this haul road prior to April 30, 1979, but the height of the
berm was decreased
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when the surface of the road was filled in and w dened upon
opening the quarry in 1979. Al so, respondent argues that a berm
did exist on May 21, 1979 which would restrain a vehicle
traveling on the haul road and that further construction on said
bermwas to be part of rebuilding this road which was to be
conpleted within two weeks. (FOOTNOTE 4)

After careful consideration of the argunents presented by
the parties, and particularly the facts presented in this case,
conclude that petitioner's position is correct and that
respondent's argunments nust be rejected. (FOOINOTE 5) A preponderance of
t he evidence including a visual exam nation of the photographs
taken on May 23, 1979, shows an absence of sufficient material to
constitute a bermat the point on the road where the end | oader
went over the embanknment (Exhibits P7 thru P12). NMSHA inspector
Lyle K. Marti testified that upon his arrival at the accident
scene, he observed that the haul road ran fromthe plant area at
the south end of the quarry down a 9 to 10 percent grade for
approxi mately 220 feet where the end | oader went over the
enmbanknent. For a distance of 50 feet to the south and 100 feet
to the north, there was sonme material approxinmately eight to
twel ve i nches high which he did not consider would constitute any
ber m what soever (Tr. 32, 38 and 122). Inspector Doyle Fink
testified that no bermexisted at the [ocation where the end
| oader went over the enmbanknment due to fill material being used
to build up the road surface (Tr. 348).

The respondent's argunent that the material existing on the
edge of the haul road constitutes an adequate berm nust be
rejected. A bermis defined in 30 CF. R [56.2 as foll ows:

"Berni neans a pile or mound of material capabl e of
restraining a vehicle.

Respondent did not contend, and rightly so, that the materi al

al ong the outer edge of the haul road would restrain or prevent
the end | oader from goi ng over the edge of the enbanknent.
However, respondent proposes that because the roadway was under
construction and repair, a bermwas not required. | reject this
argunent for the reason that the haul road was being used on a
daily basis for production of material fromthe quarry and had
been so used for a period of tine prior to the fatal accident.

The intent of the mandatory safety stand 56.9-22 is to
provi de protection for nen and equi pnent when required to travel
al ong el evated roadways while perform ng work connected with the
m ning process. | find the respondent knew that the berm was not
adequate. The evi dence shows
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t hat superintendent Anderson had intended to use waste materi al
fromthe production of marketable material at the quarry to
repair and wi den the haul road and that such work on the road
woul d be done after the regular production of the day was
concluded. That was what Knotts was on his way to do on the day
of the accident. After the accident, respondent hired a
contractor to finish the work on the haul road and install an
adequat e berm which took only three and a half days to conmplete
(Tr. 304).

As to Order No. 178558, respondent adnmits that the right
rear brake shaft was broken and that he plugged the air line on
the 275B end | oader involved in the fatal accident (Tr. 277).
However, respondent argues that the brakes were adequate and that
the end | oader was otherw se in good nechani cal condition
Further, that the evidence does not conclusively show that the
br oken brake shaft and plugged airline contributed in any way to
t he acci dent.

I find respondent’'s argunents unpersuasive. The standard
56.9-2 cited in this violation provides that equi pment defects
affecting safety shall be corrected before the equi pment is used.
The defect in this instance involved the brakes on the 275B end
| oader which respondent adnitted were defective. That is, they
were not mechanically the same as they were when the end | oader
was designed, manufactured, and sold. The question is whether
the alterations to the braking systemeffected the safe use of
this machine? The applicable lawis stated in Ziegler Coa
Conmpany, 3 I MBA 336, 373 (1974) wherein the Interior Board held
as follows:

The presence of defective equipnment in a working area
of a mne is prima facie evidence of the violation of
the Act; however, such evidence can be rebutted by the
operator, and where he denonstrated by a preponderance
of the evidence that the equi pnent was under repair,
and had not been used, and was not to be operated unti
it met the required safety standards, no violation of
the Act has occurred.

The evi dence shows that the end | oader was placed in use
after the brake was di sconnected. No argunment can be nade that
t he brakes were not defective. However, respondent argues that
t he brakes were adequate. The 275B end | oader with tire chains
and additional equi pnment installed weighed approxi mately 90, 000
pounds gross and was operated in the quarry on roadways used by
ot her machi nes and enpl oyees of the respondent. Superintendent
Ander son who di sconnected and plugged the airline to the right
rear brake testified that he felt the brakes were "adequate' but
admtted that it would have "some" affect on the safe operation
of the end | oader (Tr. 308-310). | find that the preponderance
of the evidence shows that the action taken by Anderson in
plugging the airline to the right rear wheel brake on the end
| oader woul d affect its braking capacity and could affect safety
as a result of its continued use at the quarry.
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STATUTORY CRI TERI A

Section 110(i) of the Act requires that the foll ow ng
criteria be considered in the assessnment of a civil penalty:

[t]he operator's history of previous violations, the
appropri ateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation.

The parties offered stipul ations regardi ng each of these criteria
except for respondent Medusa's negligence and the gravity of the
viol ation.

NEGLI GENCE

As to the violation of 56.9-22, the record shows that
respondent Medusa failed to install a berm of adequate height on
the outer edge of an el evated roadway. Further, respondent knew
that a bermis required in this instance, but contends that the
roadway was unfini shed and therefore a berm could not be
permanently install ed.

MSHA i nspector Marti testified that a "noving bernt could be
used in cases such as this but respondent's w tness denied
know edge of such a berm Further, respondent argued that the
fact that they fully intended to install a bermwhen the road was
conpl et ed shoul d be considered in assessing any penalties in this
case.

The facts show that respondent Medusa had operated the
quarry for several weeks wi thout a bermon the el evated road, as
it was to its advantage to resurface and wi den the road from
waste materials secured through the mning process. After the
accident, the road was finished and the bermwas built in a
period of three and a half days indicating that this could be
acconplished in a short period of tine.

The evidence did not show that a | ack of a bermwas the
direct cause of the fatal accident involved herein. However, it
is reasonable to assune that an adequate berm coul d have st opped
or deflected the end | oader from goi ng over the enbanknent as the
evi dence shows that the machine was traveling at a slow rate of
speed when the accident occurred.

In view of the above, it is found that respondent Medusa was
negligent in its failure to conply with the requirenents of the
standard 56. 9-22.

As to the violation of 56.9-2, the record shows respondent
Medusa, through its agents and enpl oyees, was aware of the defect
in the braking systemof the M chigan 275B end | oader. The



respondent' s enpl oyee Greg Hensl ey operated the end | oader for
three days after the airline had been
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di sconnected and plugged and testified the brakes worked

sati sfactory. Anderson tested the brakes and operated the
machi ne after the airline was plugged and encountered no | oss of
braki ng power. Based upon this, respondent contends that the

di sconnected airline did not affect safety at the mne

Admittedly, there is no evidence to show that the condition
of the brakes on the end | oader was directly involved in this
accident. However, the contrary is also true as no evidence was
presented by the respondent to show that the brakes were not
involved in this accident. The facts do establish that
respondent' s enpl oyees nade tenporary repairs on the braking
system of a |l arge piece of equipnent to be used in a quarry on
uneven and inclined roadways w th dangerous enbankments.

Further, respondent Medusa knew or shoul d have known this machi ne
woul d be operated by other than the regul ar operator, in this
case Knotts, who was not experienced with the operation of this
particul ar machine. | conclude that this machine with [ess than
full braking power could affect safety.

In view of the above, it is found that respondent Medusa was
negligent in its failure to conply with the requirenents of
56. 9- 2.

GRAVI TY

As to the violation of 56.9-22, the petitioner does not
all ege that the accident in this case was caused directly by the
lack of a berm However, | am convinced that the |lack of an
adequate berm at the point on the haul age road, where the end
| oader went over the edge and down the enbankment resulting in
the operators death, points out the results that can be
anticipated fromthe failure to conply with the requirenments of
t he berm st andard.

As to the violation of 56.9-2, by plugging the airline to
one of the brakes on the 275B end | oader, respondent Medusa coul d
foresee that such actions on the part of its enployees could
affect the safety of the operator and other mners in the quarry.
Admi ttedly, Anderson and Hensley testified that the end | oader's
brakes perforned satisfactory after the airline was di sconnect ed.
However, Anderson adnmitted that the condition of the brakes could
affect safety. The size of the end | oader and the area where it
was required to be operated requires that it have ful
performance of its braking system Anything | ess should be
foreseen by respondent as inviting a possible accident, sinlar
to the type that occurred on May 21, 1979.

Petitioner does not allege that the violation of 56.9-2
directly caused the accident involved herein. However, such a
result can be anticipated fromsuch a violation

GOC0D FAI TH COWPLI ANCE

As to the violation of 56.9-2, abatenment was achieved in a
timely manner by hiring an outside contractor to finish the



roadway and install an adequate berm As to the violation of
56.9-22, rapid abatenent was
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achi eved by obtaining the replacenent parts i mediately and
installing themto bring the end | oader to a safe operating
condition (Tr. 96).

The inspector testified and I concur that the respondent
exerci sed good faith in achieving rapid conpliance in this case.

PENALTY

The original proposal for assessnent of penalties in Docket
No. Cent 80-66-M was the maxi mum penalty of $10,000 for violation
of 30 CF. R 56.9-22 and $10,000 for violation of 30 CF.R
56.9-2. The petitioner urges that these penalties be adopted in
this case. (FOOINOTE 6)

Respondent Medusa argues that it was not in violation of the
standards cited. However, assuming that the violations did
occur, the proposal of maxi num penalties is unreasonabl e
considering the factors required by law to be applied in
assessing a penalty. (FOOTNOTE 7)

As stated before, | have determ ned that the preponderance
of the evidence shows that respondent Medusa was in violation of
the two mandatory safety standards cited. However, | find there

are several mitigating circunstances that shoul d be considered in
arriving at a proper penalty for these violations. A though
respondent Medusa woul d be considered a |arge conpany in this
type of business in that it operated 54 active quarries at the
time of the occurrence, it was agreed to in the stipulation
between the parties that Medusa had incurred an uni nposi ng numnber
of violations which should neither increase or decrease the civil
penalty to be inposed. Further, Medusa denonstrated good faith
in achieving rapid abatement of these violations. | find that

t he above consi derati ons should be given its proper weight in
fixing the amount of these penalties. The Fifth Crcuit Court of
Appeal s considered a simlar question in the case of Allied
Products Company v. Federal Mne Safety and Health Admi nistration
Revi ew Conmi ssi on, Court Docket No. 80-7935,  Fed 2d

__, (February 1, 1982) and opined that the $10, 000 civil

penalty provided for in 30 U S.C [820(i) refers to the maxi num
that can be assessed for a violation and that penalties
approachi ng that amount would be used only in the nost severe
situations. The court went on to state as foll ows:

W do not doubt that these violations were serious
ones, and the death of an enployee is always a serious
matter. The berm and ROPS rul es, especially, are
designed to protect enpl oyees regardless of, even in
spite of, their fault or msconduct. . . . However
the | aw does not authorize or suggest that nmaxi mum
fines are to be inposed whenever a fatality occurs.
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In Iight of the mitigating circunstances referred to above and

the Court's decision in Allied Products Conpany, | find that a

proper penalty for the violation of 30 C F.R 56.9-22 is $1, 000
and the proper penalty for the violation of 30 CF. R 56.9-2 is
$1, 000.

DOCKET NOS. CENT 80-199-M and CENT 80-200-M
BACKGROUND

On February 25, 1980, the Secretary of Labor filed a
Petition for Assessnment of Civil Penalty, pursuant to section
110(c) of the Act against Janes Anderson. The two citations were
assi gned docket number Cent 80-199- M and docket number Cent
80- 200- M and were conbined in one petition predicated on the
claimthat James Anderson (Anderson), acting as the statutory
agent of the corporate operator, within the nmeaning and scope of
section 3(e) and 110(c) of the Act, know ngly authorized,
ordered, or carried out the corporate operator's violations of 30
C.F.R, section 56.9-22 cited in citation no. 178555 and section
56.9-2 cited in order no. 178558.

DI SCUSSI ON

Respondent Anderson argues that there was no know ng
violation on his part of the bermviolation contained in citation
no. 178555. Respondent Anderson contends that, while he was aware
of the condition of the haul road, it was his belief that a new
bermcould be built as part of the project to resurface and w den
the road. He insists he was taking steps to nake the haul road
safer for the mners who were to use it

Respondent further contends that he did not know ngly
violate the mandatory safety standard 56.9-2 as it was his honest
belief that after he disconnected the right rear brake on the
275B end | oader, it had adequate brakes and was safe to operate.

The question here is whether Anderson "know ngly" failed to
have a berm placed on the outer edge of the el evated haul road
and "know ngly" placed the 275B end | oader back in service after
di scovering the broken brake cam

The Revi ew Conmi ssion considered the definition of the term
"knowi ngly" in the case of Secretary of Labor, Mne Safety and
Heal th Admini stration v. Kenny Richardson, Barb 78-600P, (January
19, 1981) and held that the term "know ngly" under this provision
means "knowi ng or having reason to know', and st ated:

If a person in a position to protect enpl oyees safety
and health fails to act on the basis of information

t hat gi ves hi mknow edge or reason to know of the

exi stence of a violative condition, he has acted
knowi ngly and in a manner contrary to the renedial
nature of the statute.

The preponderance of the evidence in this case shows that
Ander son knew that a bermwas required on the elevated road in



the mne. He had
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wor ked as superintendent of a plant for Raid Quarries since 1967
(Tr. 261). He was required to hold at |east a one-half hour
safety meeting every nonth for his enployees (Tr. 266). Anderson
testified he was responsible for resurfacing the haul road as
part of setting up the J Plant at the Heinold Quarry when it was
opened in April 1979 (Tr. 269). | reject Anderson's argunent
that he thought he could build a bermon the haul road as
production at the quarry continued and work coul d be done on the
road using waste material that was left over. Anderson had the
responsibility to protect his enpl oyees safety and health and
based upon his experience and the fact that he taught safety

cl asses, had the knowl edge or reason to know that the absence of
an adequate bermwas a violation of the safety standard. The
fact that the end | oader went over the enbanknent where there was
not an adequate bermpoints up to the danger that existed to

enpl oyees using the el evated haul road during the production of
stone. This possibility should have been forseen by the
respondent based upon his experience and know edge.

Respondent adnmits that he discovered the broken brake cam on
the 275B end | oader during his investigation of a conplaint by
the operator that the brakes were not working properly (Tr. 276).
He admtted that he disconnected and plugged the airline to the
right rear brake fully elimnating this one brake out of the four
on the machine (Tr. 307). However, he argues that the remaining
brakes were adequate. He states that he drove the machine after
di sconnecting the brake and did not find it defective (Tr. 281).
On direct exam nation respondent testified that when he operated
the 275B end | oader on May 21, 1979, to show Knotts how to run it
on an incline, there was no problemthat affected safety (Tr.
281). However, under cross exam nation, respondent testified in
the foll owi ng manner

Q Well, you told us here earlier that you didn't have
any problemw th the brakes at all with the condition
they were in. |'mcurious why you ordered the part.

A. Well, even though | didn't experience a direct

problemat that tinme, suppose | had broke another one.
Then it could catepult into a nore serious ness.

Q D d you order parts because you knew that the
machi ne had | ost some of its safety as a result of that
right-rear brake assenbly being conpletely elimnated
fromthis 91,000 pound machi ne?

A. 1'd have to say, yes.
Q Isn't it atrue statenent, sir, that you wanted to

keep that nmachine in production and in use at the
pl ant ?
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A Yes.

Q That's what I'masking. It is your statenent, sir,
that the broken camon the right-rear assenbly of the
M chigan front-end | oader, and the plugging of the air
line, did not affect the safety of that machine at all?

A. | don't believe | stated that it woul dn't affect
the safety of the machine at all

Q Do you feel that it did have sone effect on the
safety?

A I"'msure it did.

Q Do you feel this nowin retrospect or did you fee
this at the tine prior to the accident?

A Both. (Tr. 310).

I find the record shows that Anderson failed to renove the
end | oader fromservice on May 15, 1979, when he di scovered the
br oken brake cam and he knew or shoul d have known it was unsafe
to operate it in this condition. Further, Anderson ordered
Knotts to operate the machine on the day of the fatal accident
when he knew or shoul d have known the machi ne was unsafe.

STATUTORY CRI TERI A

Section 110(c) of the Act regarding the assessnent of a
civil penalty states in part as foll ows:

VWhenever . . ., any director, officer, or agent of
such corporation who know ngly authorized, ordered, or
carried out such violation . . . shall be subject to
the sane civil penalties, fines, . . . that may be

i nposed upon a person under subsections (a) and (d).
(Enphasi s added) .

Section 110(i) of the Act requires that the sanme six
criteria be applied to the individual as was applied in
determ ning a penalty agai nst respondent Medusa.

NEGLI GENCE
The preponderance of the evidence shows that respondent

Anderson was negligent in the acts that constituted the
violations of both 56.9-22 and
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56.9-2. He was in charge of both the opening and operating of
the Heinold Quarry including the repair and construction of the
haul road, production, enployees and equipnment. It was his

deci sion that the road be worked on while mning and production
of material continued. He cut the airline to the brake on the
275B end | oader and ordered Knotts to operate the machine in this
def ective condition.

GRAVI TY

The af orenentioned action on the part of respondent Anderson
was serious in nature for it exposed the mners to the
possibility of a serious injury and even death to enpl oyees as
occurred to Knotts on May 21, 1979.

The evidence in this case did not establish a direct cause
between the lack of a bermon the haul road or faulty brakes on
the end | oader and the subsequent fatal accident. However, a
reasonabl e man can concl ude that the end | oader woul d have
stopped or had its direction changed by an adequate berm and t hat
ef fecti ve brakes may have stopped the nachi ne from goi ng over the
edge of the enmbankmnent.

The record establishes that respondent Anderson cooperated
fully in the investigation of the accident, and in the
expedi tious and rapid good faith abatenent of these violations.

ABI LI TY TO PAY

Respondent Anderson's gross salary in 1979 was $21, 800. 00.
At the tine of the hearing his salary was $23,400.00. He supports
a wife and six children, who presently live with himand pays
$400. 00 per nonth in support to an ex-wi fe and one child froma
prior marriage. He owns his residence which is nortgaged but
does not own other real estate.

PENALTY

The original proposal for assessnent of penalty in this case
was that respondent Anderson pay a sum of $400.00 for violation
of section 56.9-22 and $1, 000.00 for violation of section 56.9-2.

The Secretary proposes that Anderson pay $2,000.00 for each
violation or a total of $4,000.00.

The evidence which nmlitates for very substantial penalties
in this case is the seriousness of the two violations and the
capability of the respondent Anderson as the supervisor of this
pl ant and nmachine, in allowi ng two serious hazards to exi st which
jeopardi zed the life and health of his fellow mners. However,
mtigating factors to be considered in this case is the fact that
t he evi dence does not show any history on Anderson's part of
previous violations and that he exhibited good faith in assisting
the MSHA inspectors with their investigation follow ng the fatal
accident and in attenpting to achieve rapid conpliance with the
standards after the
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i nspector notified himof the violations. Anderson was totally
straight forward in his testinony that he thought the brakes on
the end | oader were adequate and that the bermwas not necessary
until after the road was widened and filled. Further, Anderson
isin arelatively di sadvant ageous econom c position due to the
many nenbers in his famly subject to his support.

Respondent Anderson is assessed a penalty in Docket Cent
80-199-M for violation of 30 C.F.R [056.9-22 of $200.00 and a
penalty in Docket No. 80-200-Mfor the alleged violation of 30
C.F.R 56.9-2 of $200.00 or a total of $400.00.

ORDER

The petition filed in Docket Cent 80-378-M Robert O
respondent is dism ssed.

In Docket No. CENT 80-66-M respondent Raid Quarries, a
di vi si on of Medusa Aggregates Conpany is ordered to pay a penalty
of $1,000 for violation of 30 CF.R 56.9-22 and a penalty of
$1,000 for violation of 30 CF. R 56.9-2 for a total of $2,000.

In Docket No. Cent 80-199-M respondent Janes Anderson is
ordered to pay a penalty of $200 for violation of 30 CF. R
56.9-22 and a penalty of $200 for violation of 30 C.F.R 56.9-2
for a total of $400.

The above penalty assessnents are to be paid within 30 days
of this decision.

Virgil E. Vai
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE

1 Section 110(a) of the Act provides as follows: "The
operator of a coal or other mne in which a violation occurs of a
mandatory health or safety standard or who viol ates any ot her
provision of this Act, shall be assessed a civil penalty by the
Secretary which penalty shall not be nore than $10,000 for each
such violation. Each occurrence of a violation of a nmandatory
health or safety standard may constitute a separate offense.”

Section 110(c) of the Act provides as foll ows:

"Whenever a corporate operator violates a mandatory health or
safety standard or knowingly violates or fails or refuses to
conply with any order issued under this Act or any order

i ncorporated in a final decision issued under this Act, except an
order incorporated in a decision issued under subsection (a) or
section 105(c), any director, officer, or agent of such

cor poration who knowi ngly authorized, ordered, or carried out
such violation, failure, or refusal shall be subject to the sane
civil penalties, fines, and inprisonnent that nmay be inposed upon



a person under subsections (a) and (d)."

~FOOTNOTE_TWD
2 30 CFR 056.9-22 provides as follows: "Berns or guards
shal |l be provided on the outer bank of el evated roadways."
30 CFR [056.9-2 provides as follows: "Equi prent
defects affecting safety shall be corrected before the equi prent
is used."”

~FOOTNOTE_THREE
3 Petitioner's Brief, page 14.

~FOOTNOTE_FQOUR
4 Respondent's Brief, page 12.

~FOOTNOTE_FI VE

5 1 amaware of and considered the Judge's decision in
Secretary of Labor, (MSHA) v. United States Steel Corp., KENT
81-136 (February 26, 1982) and | disagree with the decision he
reached regardi ng the berm standard 56. 9-22.

~FOOTNOTE_SI X
6 Petitioner's Brief, page 21

~FOOTNOTE_SEVEN
7 Respondent's Brief, page 15.



