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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

LOCAL UNI ON 1889, DI STRICT 17, Conpl ai nt for Conpensation
UNI TED M NE WORKERS OF AMERI CA
(UMM , Docket No. WEVA 81-256-C
COVPLAI NANT
Order No. 668337 [0103(j)
V. Novenber 7, 1980
WESTMORELAND COAL COMPANY, Order No. 668338 [0107(a)
RESPONDENT Novenber 7, 1980

Ferrell No. 17 M ne
SUVVARY DECI SI ON

The original conmplaint in this proceeding was filed on
February 5, 1981, under section 111 of the Federal Mne Safety
and Health Act of 1977. An anended conplaint was filed on
Novermber 9, 1981. The amended conplaint first requests that the
mners at Westnoreland's Ferrell No. 17 Mne be paid for 1 week
of compensation under section 111 of the Act because of the
i ssuance on Novenber 7, 1980, of Oder No. 668338 under section
107(a) of the Act, even though that order did not allege a
viol ation of any mandatory health or safety standard.

Al ternatively, the amended conpl aint requests that the mners
schedul ed to work on both the day shift and the afternoon shift
of Novenber 7, 1980, be paid conmpensation because of the issuance
on Novenber 7, 1980, of Order Nos. 668337 and 668338 under
sections 103(j) and 107(a), respectively. Finally, if both of
the af oresaid requests are denied, the anended conpl ai nt requests
that the mners scheduled to work on the day shift on Novenber 7,
1980, be paid 4 hours of conpensation because of the issuance on
Novermber 7, 1980, of Order No. 668337, irrespective of the fact
that they have al ready been conpensated for 4 hours of pay.

Westnorel and filed on May 1, 1981, a notion for sunmary
deci sion pursuant to 29 C.F.R [2700.64(a). Thereafter,
i ssued on June 12, 1981, an order providing for clarification in
which | pointed out that applicable |aw required that a decision
be i ssued denying UMM' s request for 1 week of conpensation, but
| noted in ny order (p. 4) that the forner Board of M ne
Qperations Appeals in its decision in Southern Chio Coal Co., 4
| BVA 259 (1975), aff'd, District 6, UMM v. Interior Board of
M ne QOperations Appeals, 526 F.2d 1260 (D.C. Cr. 1977), had held
that although the mners in that case were not entitled to a week
of compensation, it appeared that they mght be entitled to
conpensation for the shift on which the order was issued and for
4 hours of the "next working shift". Therefore, | requested that
the parties submt additional information with respect to whet her
the orders involved in this proceedi ng had been nodified or
term nated and whet her UMAA was seeki ng conpensation of |ess than
1 week, assuming that its request for 1 week would be denied in
nmy contenpl ated order granting Westnoreland' s notion for summary



deci si on.
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Several additional pleadings were filed by UMM and West nor el and
in response to ny order of June 12, 1981. The additiona
pl eadi ngs rai sed issues as to which the parties' positions were
sonmewhat unclear. Therefore, | issued on Cctober 9, 1981, a
procedural order which specifically requested the parties to
stipulate the facts on which their argunments were based and al so
asked that the parties submt additional arguments in support of
their positions. |In response to nmy order of Cctober 9, the
parties submitted on February 5, 1982, sone joint stipulations.
Thereafter, UMM on February 19, 1982, filed a notion for parti al
summary deci si on whi ch West norel and answered on March 10, 1982,
by filing a cross notion for sunmary decision. Finally, UMM
filed on April 6, 1982, a reply to Westnorel and's cross notion
for sunmary deci sion.

Section 2700.64(b) of the Conmi ssion's rules provides that a
summary deci si on shoul d be rendered when the pl eadi ngs show t hat
there are no genuine issues as to any material facts. Al though
West nor el and and UMAA nmake sone argunents which show a difference
ininterpretation of the attachnents to UMM's notion for parti al
summary deci sion, there are no disputed issues as to the facts
upon which my rulings will be based. Therefore, |I find that the
parties have shown that a sunmary deci sion should be issued in
this proceedi ng pursuant to section 2700.64(b) of the
Conmi ssion's rules.

The joint stipulations, upon which ny decision will be
based, are set forth bel ow

1. The Ferrell No. 17 Mne is owed and operated by the
West nor el and Coal Conpany.

2. The Ferrell No. 17 Mne is subject to the jurisdiction
of the Federal Mne Safety and Health Act of 1977 (the Act).

3. The Administrative Law Judge has jurisdiction over these
pr oceedi ngs.

4. At all times relevant herein, Westnoreland Coal Conpany,
at its Ferrell No. 17 Mne, and Local Union 1889, UMM, were
bound by the ternms of the National Bitunm nous Coal \Wage Agreenent
of 1978 (the Contract). A copy of the Contract is submtted with
t hese stipul ations as Exhibit A

5. In the early norning hours of Novenber 7, 1980, an
expl osion occurred inside the Ferrell No. 17 M ne.

6. At 7:30 a.m on Novenber 7, 1980, MSHA I nspector Eddie
VWite i ssued Wthdrawal Order No. 0668337 pursuant to section
103(j) of the Act. The order applied to all areas of the mne

7. Order No. 0668337 provided in full as follows:
An ignition has occurred in 2 South off 1 East. This

was established by a power failure at 3:30 a.m and
whi |l e searching for the cause of the power failure,



snoke was encountered in the 2-South section. Five
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enpl oyees in the mne could not be accounted for
[ The area or equipnent involved is] the entire nne
The followi ng persons are permtted to enter the
m ne: Federal coal mne inspectors, Wst Virginia
Department of M nes coal mine inspectors, responsible
conpany officials, and United M ne Wirkers of Anmerica
m ner's representatives.

8. At 8:00 a.m on Novenber 7, 1980, MSHA I nspector Eddie
VWite i ssued Order No. 0668338 to the Westnorel and Coal Conpany
pursuant to section 107(a) of the Act. The order applied to al
areas of the mne

9. Order No. 0668338 did not allege a violation of any
mandatory health or safety standards. It stated that the
foll owi ng condition existed:

Al'l evidence indicates that an ignition of unknown
sources has occurred and five enpl oyees cannot be
accounted for.

10. Subsequent to the issuance of the above w thdrawal
orders, the 2 South area of the m ne was seal ed off.

11. Mners who were working on the 12:01 to 8:00 a.m shift
on Novenber 7, 1980, were withdrawn fromthe m ne when
West nor el and nanagenent becane aware that an expl osi on had
occurred.

12. The miners who were withdrawn fromthe m ne during the
12:01 to 8:00 a.m shift on Novenber 7, 1980, were paid for their
entire shift.

13. Exhibit Bis alist of the mners who were scheduled to
work the day shift (8:00 a.m to 4:00 p.m) on Novenber 7, 1980.
Exhibit B also identifies each such mner's daily wage rate and
t he amount of conpensation received by such mner for the day
shift on Novenber 7, 1980. Each such mner received at | east
four hours of pay.

14. \Westnorel and managenent did not contact any of the
m ners scheduled to work on the 8:00 a.m to 4:00 p.m shift (day
shift) of Novenber 7, 1980, in order to notify themnot to report
to work.

15. On Decenber 10, 1980, Order No. 0668337 and Order No
0668338 were nodified to show the affected area of the m ne was
l[limted to the seals and the area inby such seals.

16. Orders Nos. 0668337 and 0668338, as nodified, have not
been termnated and remain in effect.

17. \Westnorel and Coal Conpany has not contested the
i ssuance of Order No. 0668337 by initiating a proceedi ng under
section 105(d) of the Act.



18. Westnorel and Coal Conpany has not filed an Application
for Review of Order No. 0668338 under section 107(e) of the Act.
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The Issue of the Day-Shift Mners' Entitlenent to 4 Additiona
Hours of Conpensation

The first argunent in UMM' s notion for partial (FOOINOTE 1) summary
decision is that the mners who were scheduled to work the day
shift after Order No. 668337 was issued should receive 4
addi ti onal hours of conpensation (Joint Stipulation No. 6,
supra). UMM bases its request for 4 hours of additiona
conpensation on the fact that the mners who were scheduled to
work the day shift follow ng the issuance of Order No. 668337
received no notification that the Ferrell No. 17 M ne had been
closed (Joint Stipulation No. 14, supra). Therefore, they
reported for work as usual, but were turned away fromthe m ne by
State policenen (Exhibit No. 1 attached to UMM's notion). Under
the National Bitum nous Coal Wage Agreenent of 1978 (Exhibit A,
Joint Stipulation No. 4, supra), Westnorel and was obligated to
conpensate the mners for 4 hours of pay because they had
reported for work without having been given any notification that
the m ne was closed. (FOOTNOTE 2) West norel and
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conpensated the mners on the day shift with 4 hours of pay
(Joint Stipulation No. 13, supra). UMM says that the nminers
were entitled to the 4 hours of pay already received under the
Wage Agreenent and that they are entitled to an additional 4
hours of compensation under the second sentence of section

111 (FOOTNOTE 3) of the Act because they were the "next working shift"
after Order No. 668337 was issued. UMM argues that even though
the m ners have received 4 hours of conpensati on under the \Wage
Agreenent, they would normally have worked an 8-hour shift if the
m ne had not been cl osed because of the issuance of O der No.
668337. UMM argues that since the mners were idled by the
order they should be paid for the remaining 4 hours of the "next
working shift" as required by the second sentence of section 111

Westnorel and' s cross notion (p. 6) refers to UMA s claim
for 4 additional hours of pay as "startling"” in view of the fact
that section 111 expressly states that the m ners on the "next
working shift" are entitled to "not nore than four hours of such
shift". Westnorel and acknow edges that mny decision in Local Union
1374, District 28, UMM v. Beatrice Pocahontas Co., 3 FMSHRC 2004
(1981), sustained UMM's claimfor 4 additional hours of
conpensation in circunstances nearly identical to those involved
in this proceeding. Wstnoreland seeks to distinguish ny hol ding
in the Pocahontas case by observing that the operator in that
case had a period of 5 hours within which to notify the mners on
the "next working shift" that the mne was closed, but failed to
do so. Westnoreland al so points out that the operator in the
Pocahont as case kept the miners on the "next working shift" at
the mne site for 1-1/2 hours before advising themthat there
woul d be no work for themon that shift. In such circunstances,
West nor el and concedes that there may have been sonme nerit in ny
agreeing with UMM's contentions in that case that the mners
were not idle during the first part of their shift and should
therefore receive extra conpensati on over and above the 4 hours
of reporting pay to which they were entitled under the Wage
Agreenent (Cross Mdtion, p. 10).

West norel and' s cross notion (p. 11) seeks to distinguish its
situation fromthat of the operator in the Pocahontas case by
enphasi zing that Order No. 668337 was issued at 7:30 a.m, or
only 1/2 hour before the m dnight shift ended. Therefore, it is
cont ended, Westnorel and's managenent did not have sufficient
time, as the operator in the Pocahontas case did, within which to
notify the mners not to report for work. Additionally,
West nor el and
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enphasi zes that it did not require the mners to remain at the
mne for any length of time so that there are no facts in this
proceedi ng whi ch woul d support a finding that the mners were
other than idle during the first part of their shift.

Westnorel and is correct in sone of its observations about
differences in the facts between this proceedi ng and those which
occurred in the Pocahontas case, but | do not find the factua
di fferences to be great enough to cause nme to rule differently in
this proceeding fromthe way | ruled in the Pocahontas case. As
to the non-idle argunment, it is a fact that the mners on the day
shift reported to work as usual (Exhibit No. 1 attached to UMM s
Motion). \Wen enployees get into their vehicles and drive to
work with the expectation of working 8 hours, they cannot be
considered to be idle at that time. Undoubtedly, the mners
obt ai ned the "reporting pay" provision in the Wage Agreenent
after hard bargaining on the basis that it was unfair for themto
expend tine and noney driving to work only to find that no work
is avail abl e because the m ne has been closed through no fault of
the m ners. The purpose of the "reporting pay" provision is to
require operators to nmake "reasonable efforts"” to notify the
mners not to report for work (Footnote 2, supra).

It is undoubtedly true that Westnorel and did not have
sufficient time in this instance to notify the mners on the day
shift that no work woul d be avail abl e because Order No. 668337
was issued at 7:30 a.m on the m dnight shift which ended at 8:00
a.m, but that is one of the reasons for the mners' entitlenment
to receive 4 hours of reporting pay. No one at this tinme knows
whet her West nor el and' s managenent was at fault for the fact that
an ignition occurred on Novenber 7, 1980, but the mners who got
up and reported for work at 8:00 a.m can hardly be held to be at
fault for an ignition which occurred during "the early norning
hours of Novenber 7, 1980" (Joint Stipulation No. 5, supra).

West norel and' s cross notion (p. 12) also contends that
uphol ding UMM's claimfor an additional 4 hours of conpensation
will result in having the Act interpreted differently at a mne
where UMM is the miners' representative fromthe way the Act
will be interpreted at a non-union mne. There is no nmerit to
t hat argunent because the Act is being interpreted to provide
exactly what its | anguage states, that is, the mners on the
"next working shift" following the shift on which a w thdrawal
order is issued will be entitled to receive 4 hours of pay for
the tine they are idled by the withdrawal order. Wile it is
true that the mners at a mne where the Wage Agreenent is in
effect will receive 4 hours of "reporting pay" if they are not
notified that the mine is closed, that is a pay obligation which
West norel and knows it will have to neet any tinme it fails to
notify mners not to report for work. 1 do not believe that the
m ners on the day shift should be deprived of "reporting pay"
under the Wage Agreenent just because they al so happen to be
entitled to 4 hours of conpensation for the 4 hours they were
i dl ed by issuance of Order No. 668337.

Each of the parties in this proceeding has requested a



summary deci sion, but Westnorel and states on page 11 of its cross
motion that "* * * many of
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themdid not even report for work that day". Exhibit No. 1 to
UMM’ s notion, on the other hand, states (Paragraph 6):

There were a | ot of cars being turned back by the
police and it seemed to nme that nost peopl e schedul ed
to work ny shift had driven to work as usual. Novenber
7 was payday and there are not usually too many people
absent on payday.

This case woul d have been schedul ed for hearing if the parties
had not assured ne that the case could be decided on the basis of
stipulations. Therefore, nmy order will require Westnorel and to
pay the mners on the day shift for 4 hours of conpensation. M
order is awardi ng pay under the second sentence of section 111
whi ch does not depend on the question of whether the mners
actually reported for work on the day shift on Novenber 7, 1980.
West norel and' s cross notion (p. 11) contends that the 4 hours of
pay which the miners have already received was a di scharge of its
obligation under both the Wage Agreenment and section 111 of the
Act. Westnoreland further states that the Conm ssion has
indicated that it will not intrude into and interpret contractua
rel ati onshi ps between mners and operators, citing Youngstown

M nes Corp., 1 FMSHRC 990, 994 (1979). The Commi ssion, however,
anplified its Youngstown hol ding in Eastern Associ ated Coa

Corp., 3 FMSHRC 1175, 1179 (1981), to note that "* * * we are
occasionally obliged to exam ne the parties' collective
bar gai ni ng agreenment which fixes pay rights".

| have exam ned the Wage Agreenment, as the Conmission did in
the Eastern Associated case, solely to rule upon the argunents
whi ch have been presented to ne. It is up to UMM to enforce the
provisions of its Wage Agreenent. M decision sinply holds that
the mners are entitled to 4 hours of conpensation under section
111 because they were idled by Order No. 668337 and that the
paynment by Westnorel and of 4 hours of conpensation under section
111 does not prohibit the mners fromclaimng that they are al so
entitled to be paid 4 hours of "reporting pay" by virtue of the
fact that they were not notified to stay at home on Novenber 7,
1980, under Article IX, Section (c), of the Wage Agreenent. In
resolving their claimfor paynment under the Wage Agreenent, the
m ners and Westnoreland will have to use their nornmal nethod of
determ ni ng whi ch enpl oyees are entitled to paynent for having
reported to work on the day shift on Novenber 7, 1980.

The Issue of the Mners' Entitlenent Under Section 107(a) Order
No. 668338, Exclusive of Arguments as to 1 Wek of Conpensation

UMM' s notion for partial sunmary decision (pp. 6-8)
contends that the m ners who were scheduled to work the day shift
on Novenber 7, 1980, are also entitled to conmpensation under the
first two sentences of section 111 of the Act because of the
i ssuance of section 107(a) Order No. 668338 at 8 a.m on Novenber
7, 1980, notwi thstanding the fact that the m ners on the m dnight
shift had al ready been withdrawn fromthe mne because of the
i ssuance at
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7:30 a.m of section 103(j) (FOOINOTE 4) Order No. 668337 on Novemnber
1980. In support of its conpensation clains under the section
107(a) order, UMM argues that it is a well-settled principle
that mners are idled, for purposes of section 111, by the

i ssuance of a section 107(a), or imm nent-danger order

regardl ess of the fact that the m ners may have been previously
withdrawmn fromthe mne. 1t is contended that the aforesaid
principle has been applied regardl ess of whether the prior
renoval resulted froma voluntary action on the part of the
operator or whether it resulted froma wthdrawal order issued
prior to the inmm nent-danger order. UMM cites five cases in
support of the foregoing argunent, but | find that they do not
really support its argunents.

The first case cited by UMM is Cinchfield Coal Co., 1 |IBNVA
31 (1971). In that case the operator voluntarily withdrewits
m ners after an explosion had occurred. On the succeeding shift,
an inspector issued an imrinent-danger order under section 104(a)
of the Federal Coal Mne Health and Safety Act of 1969 (1969
Act). The operator argued that since it had voluntarily
withdrawn its mners before the withdrawal order was issued, the
m ners were not withdrawn by the order and that the conpensation
provi sions of section 110(a) of the 1969 Act did not apply. The
fornmer Board of M ne Operations Appeals rejected the operator's
argunent and held that the purpose of a withdrawal order is not
only to remove mners but also to insure that they remain
wi thdrawn until the dangers have been elimnated. The Board said
that "* * * [r]egardl ess of the sequence of events or the
met hod by which the mners were originally wthdrawn, a mne, or
section thereof, is officially closed upon the issuance of an
order pursuant to section 104, and the mners are officially
idled by such order” (1 IBMA at 41).

In this proceeding, the miners were "officially idled" by
the i ssuance of the 103(j) order at 7:30 a.m and the provisions
of section 111 began to apply at 7:30 a.m when the 103(j) order
was issued. The miners on the day shift were, therefore, the
"next working shift" under the second sentence of section 111 and
were entitled to 4 hours of conpensation for the period they were
idled by the 103(j) order.

UMM al so cites Consolidation Coal Co., 1 MSHC (BNA) 1668
(1978), in which Judge Broderick held that mners were entitled
to 4 hours of conpensation on the "next working shift" even
t hough the operator had voluntarily w thdrawn the mners before
an i nm nent - danger order was issued. UMM s
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noti on cites another Consolidation case, 1 MSHC (BNA) 1674
(1978), in which Judge Fauver also held that the mners on the
"next working shift" were entitled to 4 hours of pay despite the
fact that the operator had voluntarily withdrawn the mners
before the withdrawal order was issued. Neither of the
Consol i dati on cases supports UMM' s claimin this proceeding
because the mners in this proceeding were withdrawn by a 103(j)
order which was still outstanding when the "next working shift"
was schedul ed to work.

UMM next cites Valley Camp Coal Co., 6 IBMA 1 (1976), in
support of its argunent that the mners on the day shift are
entitled to 8 hours and the mners on the "next working shift”
are entitled to 4 hours as a result of the issuance of the 107(a)
order at 8 a.m In the Valley Canp case, a mne fatality
occurred about 7:30 a.m on January 10, 1975, and the mners
wi thdrew fromthe mne under their Wage Agreenent. An inspector
i ssued a section 103(f) order on January 10, 1975, at 11:15 a.m
On the sane day, between 12:30 p.m and 1:30 p.m, the inspector
i ssued three w thdrawal orders under section 104(c)(2) of the
1969 Act. Valley Canp argued that the 103(f) order had idled the
mners and that the other three orders had no effect. The forner
Board held that the sequence of issuance of the orders was not
i nportant because, for purposes of interpreting section 110(a) of
the 1969 Act, "[t]he essence is the effective date of the
i ssuance of the section 104 order of withdrawal" (6 |IBMA at 6).
The Board then stated that (6 IBVA at 7):

* * * |dlement for purposes of section 110(a) began

on January 10, 1975, when the first 104(c) order was

i ssued, and continued beyond January 14, 1975, when the
103(f) order was term nated, until January 15, 1975,
the date of the term nation of the three 104(c) orders
of wi thdrawal .

The former Board's holdings in the Valley Canp case
completely refute UMM s contentions as to paynent of
conpensati on under the imm nent-danger order issued in this
proceeding. It should be noted that the conpensati on provisions
of section 110(a) of the 1969 Act differ fromthe conpensation
provi sions of section 111 of the 1977 Act in that w thdrawal
orders issued under section 103 of the 1969 Act did not trigger
t he conpensation provisions of section 110(a) of the 1969 Act,
whereas withdrawal orders issued under section 103 of the 1977
Act do trigger the conpensation provisions of section 111 of the
1977 Act. Consequently, if the facts involved in the Valley Canp
case had occurred after the 1977 Act becanme effective, the 103(f)
order woul d have been the order which officially idled the mners
and that woul d have been the order under which they woul d have
recei ved conpensation for the balance of the day shift and for 4
hours of the "next working shift".

Since the 104(c) orders in the Valley Canp case were issued
during the same shift as the 103(f) order, the mners
conpensation rights under the first two sentences of section 111
of the 1977 Act would be the same as they were under the 1969



Act, but the fornmer Board' s holding that the "essence of the
applicability of" of the conpensation provisions "is the
effective date
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of the issuance of the" first order which triggers the
conpensati on provisions, when applied to the facts in this
proceedi ng, would require that the mners working on the

m dni ght-to-8-a.m shift be paid for the balance of their shift
and that the mners on the "next working shift", or day shift, be
paid for the period they were idled, not exceeding 4 hours
(disregarding the "reporting pay" provisions of the Wage

Agr eenent).

It should also be noted that since the mners in the Valley
Canp case withdrew voluntarily under the Wage Agreenent after the
occurrence of a fatality, the mners would, under the
Conmi ssion's holding in Eastern Associ ated Coal Corp., 3 FMSHRC
1175 (1981), be entitled to no conpensati on what soever under the
first two sentences of section 111 of the Act. |In short, the
Val | ey Canp case does not support any of UMM's argunents in this
pr oceedi ng.

Finally, UMM relies on the Comni ssion's decision in Peabody
Coal Co., 1 FMSHRC 1785 (1979), which also dealt with issues
rai sed under the 1969 Act. |In the Peabody case, the inspector
i ssued a 103(f) order which withdrew m ners before an
i mm nent - danger order was issued several days later. The
Conmi ssion affirmed a judge's decision which had awar ded the
m ners conpensation for the balance of the shift during which the
i mm nent - danger order was issued and for 4 hours of the "next
working shift". Here again, if the facts involved in the Peabody
case had arisen under the 1977 Act, the mners would have been
paid for the bal ance of the shift on which the section 103(f)
order was issued and for 4 hours of the "next working shift". In
view of the differences between the 1969 Act and the 1977 Act,
none of the cases cited by UMM really support its argunent that
the mners on the day shift are entitled to be paid for the
bal ance of their shift (8 hours) because the inm nent-danger
order was issued at 8:00 a.m at the beginning of the day shift
while the 103(j) order issued on the preceding shift was still in
effect.

UMM s notion (p. 7) also argues that the validity of the
i mm nent - danger order has not been challenged in any review
proceedi ng under section 107(e) of the Act (Joint Stipulation No.
18, supra). UMM cites Itmann Coal Co., 1 FMSHRC 1573 (1979), in
whi ch Judge Kennedy held as follows (1 FMSHRC at 1578):

The prem ses considered, | nust conclude that the
section 107(a) order No. 0660641 was not defective
nmerely because it was issued in an area and on

equi prent al ready covered by a section 103(k) control
order.

| fail to see the significance that the imm nent-danger order's
validity has to do with the nmerits of UMM s contentions with
respect to the inmm nent-danger order here at issue insofar as the
first two sentences of section 111 are concerned. UMM' s argunent
is that the mners on the day shift are entitled to 8 hours of
pay, or "the bal ance of such shift" and that the miners on the



afternoon, or "next working shift", are entitled to 4 hours of
pay. UMM s argunment is based on the first two sentences of
section 111
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(Footnote 3, page 5, supra). The first sentence specifically
provides that the provisions of the first two sentences apply

"* * * regardless of the result of any review of such order”
Therefore, even if Oder No. 668338 were to be found to be
invalid in a review proceeding instituted under section 107(e) of
the Act, the miners would, nevertheless, be entitled to the
conpensation provided for by the first two sentences of section
111.

UMM' s notion for partial summary decision and its reply to
West norel and' s cross notion for sunmary deci si on never address
the crucial question raised by its contentions as to
i mm nent - danger Order No. 668338. That question is whether the
m ners may continually reinvoke the conpensation provisions of
the first two sentences of section 111 each tinme a new w t hdrawal
order has been issued while the order which originally wthdrew
the miners is still in effect. The cases which UMM cites and
whi ch have been di scussed above arose under the 1969 Act which
did not trigger the conpensation provisions of section 110(a) of
the 1969 Act when wi thdrawal orders were issued under section
103. As | have already shown, those cases are inapplicable to an
interpretation of section 111 which is triggered by a w t hdrawal
order issued under section 103.

It is a fact that the mners were withdrawn in this
proceedi ng when the inspector issued the first w thdrawal order
under section 103(j). The section 103(j) order has never been
term nated and the miners received all the conpensation to which
they are entitled under section 111 because the miners on the
m dni ght-to-8-a.m shift received paynment for the bal ance of
their shift and the mners on day shift, or "next working shift”
recei ved 4 hours of conpensation (or will receive 4 hours under
this decision). As the Conm ssion pointed out in its Eastern
Associ at ed deci sion, supra, 3 FMSHRC at 1177, if "* * *

Congress [had] intended section 111 to create a source of

i ndependent pay or damages, it would not have so limted the
conpensation to only a portion of pay". | find that once the

i nspector issued his 103(j) Order No. 668337 at 7:30 a.m on
November 7, 1980, the conpensation provisions of section 111 were
triggered and that the mners are not entitled to any pay under
the first two sentences of section 111 other than the pay for the
bal ance of the m dnight shift on which the 103(j) order was
witten and for 4 hours of the "next working shift", subject to
what ever UMM may be able to obtain additionally under Article IX
of its Wage Agreenent.

In UMA's reply (p. 2) to Westnorel and's cross notion for
summary deci sion, UMM cites legislative history to the effect
t hat when Congress added section 103 orders to those orders which
trigger the conpensation provisions of section 111, it was stated
that the amendnent was intended to be "a renedial provision which
al so furnishes added incentive for the operator to conply with
the law'. UMM's reply (p. 3) argues further that Westnoreland' s
attenpt to escape any liability for payment under the
i mm nent - danger order nmakes the anendment of section 111 to
provi de conpensation for orders issued under section 103 a



restrictive interpretation of section 111 which was not intended
by Congress. UMM again cites the Valley Canp case, supra, for
the proposition that mners are considered to be idled by each
order and
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that each order has to be termnated or nodified before the
mners may return to work.

| have al ready shown that the Valley Canp case does not
support UMM' s argunents because the forner Board held in that
case that the first 104(c) order triggered the conpensation
provi sions of section 110(a). Since that case was deci ded under
the 1969 Act which did not provide for conpensation to be paid
for the 103(f) order which preceded the issuance of the 104(c)
orders, the Valley Canp decision is inapplicable for interpreting
section 111 of the 1977 Act which does provide for conpensation
to be paid when orders are issued under section 103 of the Act.

It is obvious that UMM benefits by the amendnent of section
111 to add section 103 orders to those which trigger the
conpensation provisions of the Act. 1In all circunstances in
whi ch an inspector issues a section 103 order, the mners get
paid for the bal ance of the shift on which the 103 order is
i ssued and for 4 hours of the "next working shift" if the order
remains in effect for nore than one working shift. The fact that
the 1977 Act provides for conpensation to be paid under section
103 orders is an "added incentive for the operator to conply with
the Iaw', just as Congress intended, but that "added incentive"
is not a sufficient reason to hold that every tinme an additiona
order is issued, the provisions of section 111 nmay be rei nvoked
just as if the section 103 order had never been issued in the
first instance.

UMMA' s reply (p. 4) to Westnoreland's cross notion al so
argues that there was a "nexus "between the underlying reasons
for the idlement and pay | oss and the reasons for the order™
whi ch the Conmm ssion held to be necessary for invoking the pay
provi sions of section 111 in its decision in the Eastern
Associ ated case, supra, 3 FMSHRC at 1178. The Commission's
decision in the Eastern Associ ated case denied a conpensati on
cl ai m because there was not a nexus between the m ners
wi t hdrawal under their \Wage Agreenent and the issuance of an
order under section 103(k) of the Act. Al though the nexus
exi sted between the issuance of the inmm nent-danger order
involved in this proceeding and the reason for the mners
wi thdrawal with respect to the inmnent-danger order, that nexus
al so existed with respect to the precedi ng section 103 order
which withdrew the miners in the first instance. The occurrence
of nore than one nexus with respect to two withdrawal orders does
not, however, twi ce trigger the conpensation provisions of the
first two sentences of section 111 with respect to a single mne
cl osi ng.

I have not specifically referred in this portion of ny
decision to the well-reasoned argunments advanced by West norel and
inits cross notion (pp. 12-19) in opposition to UMM s request
for additional conpensation under the first tw sentences of
section 111 with respect to i mm nent-danger Order No. 668338, but
nmy decision reflects that | amin agreenent wi th nost of
West norel and' s argunments. | do not believe that | should further
extend this lengthy discussion just to sunmarize argunents with



which I amin general agreenent.
The Issue of UMM's Caimfor 1 Wek of Conpensation

UMM' s notion for partial sunmary decision (pp. 9-11) seeks
to have the
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m ners conpensated under the third sentence of section 111 (FOOINOTE 5)
for 1 week of pay because of the issuance on Novenber 7, 1980, of
i mm nent - danger Order No. 668338. Before the mners can seek 1
week of pay when a mine is closed by an inmm nent-danger order,
the order nust cite the operator for failure to conply with a
mandatory health or safety standard. |[|nasnmuch as inmm nent-danger
O der No. 668338, here involved, does not cite Westnorel and for
failure to conmply with any nmandatory health or safety standard
(Joint Stipulation No. 9, supra), the obvious conclusion is that
the m ners cannot cl ai mconpensation for 1 week of pay under
section 111 of the Act.

UMM, neverthel ess, requests that it be permtted to
i ntroduce evidence at a hearing, based on MSHA' s investigation of
the ignition which occurred on Novenber 7, 1980, to show that the
ignition was the result of Westnoreland's failure to conply with
one or nore mandatory health or safety standards. UMAMA contends
that MSHA's investigation will eventually result in the citing of
West nor el and for one or nore violations, but UMM expl ai ns t hat
conpl etion of MBHA's investigation has been del ayed by the
conplicated nature of the explosion which resulted in the sealing
of the 2 South Mains. UMM's notion is acconpani ed by Exhibit No.
3 which is aletter froman MSHA official who states that
West nor el and does not plan to recover the 2 South Mains until
about July 1983. Because of MSHA's inability to conplete the
underground portion of its investigation prior to July 1983, the
MSHA of ficial states that MSHA "* * * has determined that
appropriate action under the Federal Mne Safety and Health Act
of 1977 will go forward on the prelinmnary record [of its
i nvestigation]".

I mmi nent - danger Order No. 668338 has never been termnated
(Joint Stipulation No. 16, supra), and UMM argues that, before
it istermnated, it will be nodified by MSHA to allege a failure
of Westnoreland to conply with one or nore nandatory health and
safety standards. In such circunstances, UMM argues that it
shoul d be permitted to i ntroduce evidence now to prove that
MSHA' s investigation of the ignition will eventually show that
t he i mm nent - danger order is coupled with an allegation that
West norel and has failed to conply with a mandatory health or
safety standard. UMM contends that failure to allow it to prove
West norel and' s viol ations prevents the mners frombeing paid for
at least a week of the tine during which they were idl ed because
of issuance of the inm nent-danger order.

In support of its argunment that it be permitted to introduce
evi dence about the conditions surrounding the issuance of the
i mm nent - danger order,



~786

UMM cites Judge Melick's decision in Royal Coal Co., 3 FMSHRC
1738 (1981), in which Judge Melick rul ed that evidence pertaining
to whether a violation had occurred could be introduced in that
proceedi ng. UMM argues that if it is perm ssible for the
operator to present evidence in a conpensation case as to whet her
a violation had occurred, UMM should be permtted to introduce
evidence in this conpensation case to show that a violation has
occurred.

The Royal Coal case does not support UMM' s argunents for a
nunber of reasons. First, the judge in the Royal Coal case had
consol i dated the conpensation case with a civil penalty
proceedi ng i n which MSHA was seeki ng assessnment of a penalty for
the violation cited in the inspector's inmnent-danger order. The
judge could hardly prevent the operator and MSHA from presenting
evi dence with respect to whether a violation had occurred since
that is the primary fact which nust be proven by MSHA in a civil
penalty case before a civil penalty may be inposed.

Additionally, the violation had been cited by an MSHA i nspector
and he was present at the hearing to testify in support of the
vi ol ati on which he had alleged in his order

In this proceeding, the inspector has not yet cited
West norel and for any violation. Al though UMM argues t hat
permtting it to introduce evidence, based on MSHA' s
i nvestigation of the ignition, will not be substituting UMM for
MSHA in the enforcenent of the Act, there could be no other
result if I were to permit UMM to introduce evidence to show
t hat Westnorel and should be cited for one or nore violations of
the mandatory health and safety standards. Moreover, even if |
were to permit UMM to introduce such evidence, there i s no way
t hat such evidence could be used under the provisions of section
111 to require Westnorel and to conpensate its mners for 1 week
of pay because of the issuance of imm nent-danger O der No.
668338.

The basis for the foregoing conclusion is that the third
sentence of section 111 provides that the week of conpensation
can be awarded only after "such order is final". |Inasnuch as
O der No. 668338 is still in effect, it cannot becone a "final"
order until MSHA has terminated it after finding that the
i mm nent danger no | onger exists. Therefore, if a hearing were
held and UMM were to prove that Westnorel and ought to be cited
for a violation of one or nore mandatory health or safety
standards, Westnoreland could not be ordered to pay a week's
conpensation until the order has becone final. Consequently,
UMM' s contention that it should not have to wait to obtain a
week' s compensation until MSHA has conpl eted an evaluation of its
i nvestigation of the ignitionis a futile conplaint which no one
can grant because section 111 sinply does not provide for mners
to be conpensated for 1 week's pay until the order has becone
final

As Westnoreland points out in its cross nmotion for summary
decision (p. 23), the forner Board of M ne Operations Appeals
held in three cases (Cinchfield Coal Co., 1 IBMA 33 (1971),



Sout hern Chio Coal Co., 4 IBMA 259 (1975), aff'd, District 6,
UMM v. Interior Board of Mne Operations Appeals, 526 F.2d 1260
(D.C. CGr. 1977), and Consolidation Coal Co., 8 IMBA 1 (1977)),
that miners could not enlarge their right to conpensati on under
section 110(a)
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of the 1969 Act by introducing evidence to alter the statutory
basis on which the orders were originally issued by the

i nspectors who wote them Specifically, the former Board held in
those three cases that UMM could not be allowed to prove at a
hearing that the inm nent-danger orders in those cases were the
result of an operator's unwarrantable failure to conply with
mandat ory health and safety standards.

The only difference between the cases deci ded by the forner
Board and the instant case is that the third sentence of section
111 of the 1977 Act no longer requires, as the 1969 Act did, that
an operator be cited for an unwarrantable failure before the
m ners idled by an unwarrantabl e-failure order could be awarded
up to 1 week of conpensation. Section 111 of the 1977 Act has
been broadened to pernmit recovery of up to 1 week of conpensation
if any order issued under either section 104 or section 107 cites
a violation of a nandatory health or safety standard. UMM s
motion for partial summary decision (p. 11) argues that the
equities require an exception to be made as to the requirenent
that an inspector's order cite a violation of a mandatory health
or safety standard as a prerequisite for recovery of 1 week of
conpensation if, as alleged in this proceeding, the hazardous
conditions existing at the tinme the inmm nent-danger order was
i ssued prevent the inspector from maki ng the necessary
i nvestigation to determ ne whether the inmm nent danger was caused
by the oeprator's violation of a nandatory health or safety
st andar d.

In addition to the obvious | egal barriers discussed above
whi ch require denial of UMM s conplaint for a week of
conpensation, there are many practical reasons for refusing to
permt UMM to present evidence of the type it seeks perm ssion

to introduce in this proceeding. In the first place, Oder No.
668338 is still in effect as to the 2 South Mains. |In other
cases, | have known inspectors to nodify their orders to cite

viol ati ons which were not known to exist at the tinme the orders
were first issued. Wien MSHA's eval uation of the prelimnary

i nvestigative record, which includes the testinony of 70

i ndividuals (Exhibit No. 3 attached to UMM’ s notion), has been
conpl eted, the inspector may nodify Order No. 668338 to cite a
violation of a mandatory health or safety standard. |If Oder No.
668338 is eventually nodified to cite a violation, UMM s cl aim
for a week of conpensation may then be considered. (FOOTNOTE 6)
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A second practical reason for denying UMM s request that it be
allowed to prove that Order No. 668338 ought to have cited one or
nore violations, is that both sections 104(a) and 107(a) provide
for inspectors to issue citations and i nm nent-danger orders,
respectively, regardl ess of whether they are engaged in
i nspections or investigations. |If the inspectors' investigation
of the ignition in this proceedi ng should disclose that sonme or
all of any violations they may observe during their investigation
are unrelated to the cause of the ignition, they would wite the
violations as ordinary citations under section 104(a) of the Act.
If the inspectors should determ ne that any viol ations they
observe contributed to the cause of the ignition, they would then
nmodi fy Order No. 668338 to cite the violation or violations as a
part of the inm nent-danger order. Consequently, it is not
necessarily true, as UMM all eges, that Order No. 668338 wil |
eventually be nodified to allege that the mners were w thdrawn
by an order which charged Westnoreland with failure to conply
with a mandatory health or safety standard

A third practical consideration for not permtting UMM to
i ntroduce evidence to prove that Order No. 668338 shoul d have
cited one or nore violations is that MSHA woul d eventual | y have
to propose a civil penalty for such violation. (FOOTNOTE 7) NMSHA's ci vi
penalty programis influenced by such matters as whether a given
violation is associated with occurrence of one or nore
fatalities, as was the case in this proceeding. |If the
i nspectors cite violations during the investigation of the
ignition, but allege themin ordinary citations, the Assessnent
Ofice will be unlikely to propose civil penalties for such
violations as large as it would propose if those sane violations
had been cited as a cause of the ignition and associ ated
fatalities. Moreover, permtting UMM to introduce evidence to
prove that i mm nent-danger Order No. 668338 should have cited
violations could result in a judge finding violations different
fromthose which the inspectors may eventual ly all ege.

Request for Reservation of Decision as to 1 Wek of Conpensation

UMM s notion for partial sunmary decision (p. 11) asks, if
| deny UMM's request for permission to introduce evidence to
prove that imm nent-danger Order No. 668338 should have cited a
violation of a mandatory health or safety standard, that I
reserve a final decision on UMM' s request for 1 week of
conpensation until such time as MSHA has conpleted its eval uation
of
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its investigation of the cause of the ignition and has term nated
i mm nent - danger Order No. 668338 with or without nodifying it to
allege a violation of a mandatory health or safety standard.

There are many | egal and practical reasons for denying
UMM s request for reserving ny decision on the issue of the
m ner's request for 1 week of conpensation. First, even UMM is
requesting that | rule upon MSHA's requests for conpensation
under the first two sentences of section 111. Wen ny deci sion
on UMM' s requests under the first two sentences of section 111
is ready to be issued, the decision nust be forwarded to the
Conmmi ssion for issuance by the Conmi ssion's executive director
The Conmi ssion has already reversed ne once for assumng that |
could issue a decision which failed to di spose of all pending
i ssues (Council of Southern Muntains v. Martin County Coal
Corp., 2 FMSHRC 3216 (1980)).

Additionally, section 113(d)(2)(C) of the Act requires that
when a decision is ready for issuance, the judge will forward to
the Conmi ssion all of the record which is before himat the tine
he decides to issue the decision so that, if a petition for
di scretionary review is thereafter filed with respect to the
decision, the Commi ssion will have before it the conplete record
whi ch was before the judge when he rendered his decision. In
short, the Commi ssion and | cannot sinultaneously have
jurisdiction over the record or subject matter in a given
pr oceedi ng.

Finally, as |I have already observed, there is nothing to
prevent UMM fromfiling a conplaint for a week of conpensation
under the third sentence of section 111 if and when MSHA does
nodi fy out standi ng i mm nent -danger Order No. 668338 to all ege one
or nore violations of the mandatory health and safety standards
by Westnorel and. For the foregoing reasons, UMM s request for
deferral or reservation of ny decision with respect to any
conpensati on which the mners nay eventually be entitled to
receive under the third sentence of section 111 nust be deni ed.

WHEREFORE, for the reasons hereinbefore given, it is
or der ed:

(A UMM s notion for partial summary decision filed
February 19, 1982, is denied insofar as it seeks any conpensation
under section 111 of the Act with respect to inm nent-danger
Order No. 668338, including UMM s request that it be permtted
to introduce evidence to prove that Order No. 668338 shoul d have
cited one or nore violations of the mandatory health or safety
st andards by West norel and.

(B) UMM's notion for partial summary decision is denied
insofar as it requested me to defer or reserve ny decision with
respect to UMM s alleged right to conpensation for 1 week of pay
under the third sentence of section 111 because of the issuance
of i nm nent-danger Order No. 668338.

(O UMM's notion for partial summary decision is granted



to the extent that it seeks 4 hours of conpensation for the
m ners who were scheduled to work the day shift on Novenber 7,
1980, follow ng the issuance
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of Order No. 668337 on the preceding mdnight-to-8:00-a.m shift
under section 103(j) of the Act.

(D) The grant of 4 hours of conpensation in paragraph (C
above is made with the express understandi ng that paynment by
West nor el and of 4 hours of conpensati on under the second sentence
of section 111 does not preclude the mners fromany conpensation
they may be due under Article IX, Section (c), of the Nationa
Bi t um nous Coal Wage Agreenment of 1978.

(E) The grant of 4 hours of conpensation in paragraph (C
above shoul d be made with paynent of interest at 12 percent per
annum from Novenber 7, 1980, to the date of paynment for the
reasons given in ny decision in Beatrice Pocahontas Co., 3 FMSHRC
2004 (1981) at 2013, provided that the parties do not ultimtely
agree that the 4 hours of conpensation already paid because of
the i ssuance of Order No. 668337 was paid under section 111
i nstead of under Article I X of the Wage Agreenment. |If the
parties agree that the additional conpensation is due under the
Wage Agreenent, the question of payment of interest is to be
determ ned by the parties under applicable | abor | aw instead of
pursuant to any directions by nme in this proceedi ng.

(F) The miners to whom additional conpensation is due under
ei ther section 111 or under the Wage Agreenent are those who are
listed in Exhibit B of Joint Stipulation No. 13, supra.

(G \Westnoreland's cross notion for sunmmary decision filed
March 10, 1982, is granted to the extent that it sought denial of
UMM’ s request for conpensation under inm nent-danger O der No.
668338 and deni ed insofar as it opposed UMM' s request for
addi ti onal conpensation whi ch has been granted in paragraph (Q
above.

(H UMM s anended conplaint filed on Novenmber 9, 1981, is
deni ed except with respect to the |last prayer in the conpl aint
which is granted in paragraph (C) above.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE

1 The reason that UMM s notion requests "partial” summary
decision is that UMM is contending that the mners are entitled
to a week of conpensation under section 107(a) Order No. 668338,
but that order did not allege that Westnorel and had vi ol ated any
mandatory health or safety standard, the latter allegation being
a prerequisite under section 111 of the Act for the mners
entitlement to 1 week of conpensation. Oder No. 668338 has
never been termnated and it is UMM s position that, before the
order is term nated, the inspector who wote it will nodify the
order to cite one or nore violations of the mandatory health or



safety standards. Until the inspector does nodify the order to
cite one or nore violations, UMM asks that | permt it to

i ntroduce evidence to show that the order should have cited a
violation so that the mners may receive 1 week of conpensation
wi thout further delay. If | deny UMM's request to introduce
evi dence, UMM, in the alternative, requests that | rule on the
i ssues which are now ripe for decision and that | retain
jurisdiction over the subject matter in this proceeding until
such time as MSHA has conpleted its evaluation of its

i nvestigation of the ignition which occurred on the day the

i mm nent - danger order was issued (Exhibit No. 3 attached to
UMM’ s noti on).

~FOOTNOTE_TWD
2 Article I' X, Section (c), page 39, of the contract reads as
fol | ows:

Unl ess notified not to report, when an Enpl oyee reports
for work at his usual starting time, he shall be entitled to four
(4) hours' pay whether or not the operation works the full four
hours, but after the first four (4) hours, the Enpl oyee shall be
paid for every hour thereafter by the hour, for each hour's work
or fractional part thereof. |If, for any reason, the regular
routi ne work cannot be furnished, the Enployer may assign the
Enpl oyee to other than the regular work. Reporting pay shall not
be applicable to any portion of the four hours not worked by the
Enpl oyee due to his refusal to perform assi gned worKk.
Notification of Enployees not to report neans reasonable efforts
by managenment to communicate with the Enpl oyee

~FOOTNOTE_THREE
3 The first two sentences of section 111 of the Act read as
foll ows:

If a coal or other mine or area of such mne is closed
by an order issued under section 103, section 104, or section
107, all miners working during the shift when such order was
i ssued who are idled by such order shall be entitled, regardl ess
of the result of any review of such order, to full conpensation
by the operator at their regular rates of pay for the period they
are idled, but for not nore than the bal ance of such shift. If
such order is not terminated prior to the next working shift, all
mners on that shift who are idled by such order shall be
entitled to full conpensation by the operator at their regular
rates of pay for the period they are idled, but for not nore than
four hours of such shift. * * *

~FOOTNOTE_FQOUR
4 Section 103(j) reads as follows:

In the event of any accident occurring in any coal or
other mne, the operator shall notify the Secretary thereof and
shal | take appropriate neasures to prevent the destruction of any
evi dence which woul d assist in investigating the cause or causes
thereof. |In the event of any accident occurring in a coal or
ot her m ne, where rescue and recovery work i s necessary, the
Secretary or an authorized representative of the Secretary shal



t ake whatever action he deens appropriate to protect the life of
any person, and he may, if he deens it appropriate, supervise and
direct the rescue and recovery activities in such mne

~FOOTNOTE_FI VE

5 The first two sentences of section 111 of the Act are
quoted in footnote 3, page 5, supra. The third sentence of
section 111 reads as fol |l ows:

* * * |f a coal or other mne or area of such mne is
cl osed by an order issued under section 104 or section 107 of
this title for a failure of the operator to conply with any
mandatory health or safety standards, all mners who are idled
due to such order shall be fully conpensated after all interested
parties are given an opportunity for a public hearing, which
shall be expedited in such cases, and after such order is final
by the operator for lost tinme at their regular rates of pay for
such time as the mners are idled by such closing, or for one
week, whichever is the lesser. * * *

~FOOTNOTE_SI X

6 | do not agree with the argunent in footnote 10, page 22,
of Westnoreland' s cross notion to the effect that the third
sentence of section 111 requires the week's conpensation to be
paid on the basis of the order as issued. The third sentence of
section 111 sinply requires that an order be issued under either
section 104 or section 107 citing an operator for failure to
conmply with a mandatory health or safety standard. |If the miners
are idled for a week or nore by such an order, the mners are
entitled to claim1 week's conpensation. Both Wstnorel and and
UMM are entitled to seek review of nodifications of orders.
Those applications or conplaints may be filed within the same
time limts which exist with respect to the original orders.
West norel and cites no case and no provision in the Act which
woul d bar UMM fromfiling a conplaint for conpensation if the
i nspector eventually nodifies Order No. 668338 to cite a
violation of a mandatory health or safety standard. Sections
105(d) and 107(e)(1) of the Act specifically provide for the
revi ew of nodifications of orders by both UMM and an oper at or
Section 111 does not bar a conplaint for conpensation based on a
nodi fication of an order. |In fact, as already observed, the week
of compensation cannot be ordered to be paid until the order has
becone "final".

~FOOTNOTE_SEVEN

7 As noted above, the judge in the Royal Coal case, supra,
cited in UMA's notion for partial summary decision (p. 9),
consolidated the civil penalty proceeding with the conpensation
case.



