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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEVA 81-234-P
PETI TI ONER A . C. No. 46-04949-03012F
V.
No. 2 M ne
GAMBLE COALS, | NC
RESPONDENT
AND
GAMBLE COALS, |NC., Contest of Citations
APPLI CANT
V. Docket No. WEVA 81-68-R
SECRETARY OF LABOR, No. 2 M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

DECI SI ON

Appear ances: Stephen P. Kranmer, Esq., Ofice of the Solicitor
U S. Departnent of Labor, for Petitioner
John E. Busch, Esq., for Respondent

Bef or e: W Iiam Fauver, Adm nistrative Law Judge

These proceedi ngs involve the sane two citations. |In VEVA
81-234-P, the Secretary seeks a civil penalty under section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S. C 0801 et seq. In WEVA 81-68-R the conpany seeks review
and vacation of the citations under section 105(d) of the Act.
The cases were consolidated and heard at Charl eston, West
Virginia. Both parties were represented by counsel, who have
subm tted proposed findings, conclusions, and briefs foll ow ng
recei pt of the transcript.

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:
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FI NDI NGS OF FACT

1. At all pertinent tines, Ganble Coals, Inc., operated a
coal m ne known as the No. 2 Mne in Randol ph County, West
Virginia, which produced coal for sales in or substantially
affecting interstate commerce. The m ne produced about 83, 000
tons of coal per year and enpl oyed about 65 m ners.

2. The No. 2 Mne was developed in a block system Entries
wer e devel oped on 87-1/2 foot centers and crosscuts were m ned on
90 degree angl es and devel oped on 55 foot centers. Entries were
designed to be 26 feet wide. Coal was mined at the No. 2 Mne
with a Wlcox Mark 20 PJ continuous miner with a bridge conveyor
and a universal advance conveyor was attached to a belt conveyor.
M ni ng i nvol ved devel oping a center entry, breaking crosscuts to
the right and left of a site line in the center entry, and then
advanci ng outside entries. The mner, universal advance
conveyor, and bridge conveyor noved fromside to side during the
process and an 8-foot free travel area at the end of the bridge
conveyor allowed the conveyor belts to slide back and forth.

3. Supports, usually posts and 8 x 12-inch wooden headers,
were placed in two rows along the sides of the conveyor.
Normal |y, as the machi ne noved toward or away fromthe face, the
bri dge conveyor would al so shift positions, requiring posts to be
renoved fromits path and i medi ately replaced on the other side
of the bridge.

Respondent's roof-control plan required the follow ng inter
alia:

Tenmporary support . . . shall be installed fromtai

of mner to within 4 feet of the face as coal is
renoved. Due to construction and operation of machine,
the tenporary posts nmust be repositioned several times.
Before a support is repositioned, equival ent support
shal | be set.

4. On August 13, 1980, the site line in the No. 5 entry was
accidentally noved off center. As a result, the entry was driven
off center to the left. Wen the problemwas di scovered, it was
renedi ed, but the width of the entry exceeded the approved
26-foot width in the roof-control plan for about 40 feet. The
excessive width ranged from32 to 39 feet, and in the break was
38 to 39 feet.

5. The coal seamin the No. 5 Entry was 38 to 40 inches.
Bad roof conditions were observed in the No. 5 entry in the early
part of August, requiring extensive roof-bolting and tinber
support.

6. On August 14, 1980, Respondent's day shift was mning in
a crosscut between the No. 5 Entry and the No. 6 Entry. Before
the start of the shift, there was a visible crack in the roof in
the No. 5 Entry, running fromright to left just outby 5 Cross
Ri ght and extending to the rib on the left side of the entry.



The crew installed sone additional tinbers in this area, but
additional roof bolts were not installed around the crack. The
shi ft forenan,
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Percy Lanham directed the crewto mne just outby the corner of
the 5 Cross Right and to continue to the face of 5 Headway. The
crew backed the mner out and turned 5 Left at Cross Right.
During this nove, tinbers were noved and replaced to permt
travel of the conveyor.

7. The crew noved the bridge conveyor four to five tines
and each tinme renoved and repl aced posts as the conveyor was
noved. The section foreman observed roof cracks outby the
crosscut. When he left the area, at about 2:55 p.m, the area
was wel |l -tinmbered and he observed tinbers within 2 feet of and
i nby the crack nentioned in Finding 6, above.

8. The day shift foreman left the crew about 1:30 p.m, 1
hour before the end of the shift, to begin his preshift
exam nation before the next shift arrived. H's crew had m ned
four to five cuts of coal (16 to 18 feet) inby the crack before
he left. There were four to five tinbers around the crack when he
left. During his exam nation, he observed bad top in the No. 5
Entry fromright to left just outby 5 Cross Ri ght and extending
to the rib on the left side, and a slip on the outby edge. The
rock was |l oose with water around its edges. He tested the roof
by the sound and vibration nethod.

9. Wen the day shift ended, he told the section foreman to
prepare a preshift report to include a warning of bad top in the
No. 5 heading. The day-shift section foreman told the section
foreman for the next shift that there was good top in 5 Crosscut
Right, but that, on the left side of the No. 5 Entry, there were
two visible cracks that he considered dangerous. This section
foreman di scussed these conditions with his crew before they
started working, and told them how and where tinbers were to be
set.

10. As of the start of the second shift (about 5 p.m), the
area was well-tinbered. There were additional supports to
conpensate for the excessive width in the entry and to support
the two cracks on the left side. Ed Ware and Don Tayl or tested
the roof inby the cracks by the sound and vibration nmethod and it
sounded good. The m ning machi ne was about 40 feet in the
crosscut on the right side toward the No. 6 entry. The bridge
conveyor unit was about 35 feet fromthe universal advance
conveyor and the two units joined at an angle | ess than 90
degrees. The bridge conveyor extended fromthe universal advance
conveyor and passed by the right rib to the m ning nachine.

11. The second shift crew normally consisted of seven
m ners: two facemen, two bridgenen, two tinberman, and a m ner
operator. On August 14, the two front tinbernen were Richard
Dani el s and Tom Barrackman. Walter Eckard was one of the
bri dgemen.

12. The crew had a dinner break about 7 p.m Before they
resumed work, extra supports were brought to the section. At
about 8 p.m, Ed Ware wal ked up the left side of the bridge and
told the operator, Danny Ware, that one cut remmined to be m ned



in this area. Upon returning toward the No. 5 Entry, he renoved
one row of posts al ong the conveyor, using an ax. Oiginally
there were two rows of posts in this area--one row along the

bri dge conveyor,
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whi ch Ed Ware renoved, and one row along the rib. As he renoved
the tinbers, he threw them across the bridge to Walter Eckard so
that they could be replaced. Ed Ware then signaled the operator
to start noving back. As the miner started back toward the No. 5
Entry, the conveyor knocked out the other row of posts. At that
nmonent, while M. Eckard was installing posts on the right side,
one or two of the 8 x 12 wooden headers fell on the bridge. Ed
Ware went to renove them but, before doing so, he noticed the top
begin to dribble and flakes of rock begin to fall. He shouted a
warning to M. Eckard, turned, and ran. M. Eckard was setting
posts on the right side of the bridge. Don Taylor had just cone
around the corner of the crosscut and gone behind the brattice
when he heard Ed Ware shout the warning. M. Taylor imediately

threw hi nsel f against the rib and the roof fell, killing M.
Eckar d.
13. Just before the fall, the m ner operator, Danny \Wre,

had backed the m ner away fromthe face and saw Ed Ware renove a
row of posts. The machine continued back 3 to 4 feet and Danny
Ware | ooked back and saw WAl ter Eckard setting tinbers on the
right side. M. Ware continued back a few nore feet and, before
he tightened the wire rope, the machi ne knocked out the second
row of posts on the left side. At that instant, Danny \Ware
turned around and pulled the righthand jack setter to pull the
mner closer to the rib and, within about 20 seconds, the roof
fell in.

14. Two roof cracks were visible before the fall. The roof
section that fell extended fromthe roof crack closer to the face
to the right rib; the rock that crushed M. Eckard was 32 feet
wi de, 14 feet long, and tapered from1l to 30 inches.

15. Federal Inspector Robert L. WInoth received a
tel ephone call from Merle McManus, the Assistant District
Manager, notifying himof the fatality. and arrived at the m ne
at about m dni ght, when he issued a section 103(k) investigative
order of wthdrawal .

16. At about 9:30 p.m, on August 14, Federal Inspector
Paul H Moore also was notified by phone of the accident at the
No. 2 Mne. On August 15, at about 9 a.m, he arrived at the mne
with Richard Vasicek, the chief of the special investigation
group, District 3, and net three other MSHA inspectors and a
state inspector. Inspector WIlnoth interviewed Ed Ware, the
bri dgeman, Don Taylor, the section foreman, and Danny Ware, the
m ner operator. Also present were Grant King fromthe State
Department of M nes, the Inspector-at-Large, the Assistant
I nspector-at-Large, and M. Ganble. Inspector More sat in
during these interviews for about 20 m nutes.

17. Inspector More left the interviews after about 20
m nutes and went underground with M. Vasicek. They arrived at
the section at about noon. The Respondent's engineers were
al ready taki ng neasurenents and, when they finished, the
i nspector took his own neasurenents with the help of M. Vasicek
and two state inspectors. They took the neasurenents by



stretching a steel tape along the universal advance conveyor to
serve as a center line and, at various points along the center
line, they measured right and left with another tape to the roof
supports and ri bs.
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18. On August 20, 1980, Inspector More charged Respondent with

a violation of 30 CF.R 075.200 (violation of approved
roof-control plan). The citation (No. 805484) reads in part:

On the 001 section, widths in excess of 30 feet were
mned in the No. 5 entry for a distance of
approximately 40 feet. The width ranged from32 to 39
feet. The maxi mumw dth all owed by the roof-control
pl an approved on 12/16/79 is 26 feet.

The cited condition was proved by a preponderance of the
evidence. This condition was abated by training all underground
personnel at the No. 2 M ne.

19. Also on August 20, 1980, Inspector Mbore charged
Respondent wi th another violation of 30 C.F. R [075.200
(violation of approved roof-control plan). This citation (No.
805485) reads in part:

During the investigation it was reveal ed that supports
(temporary supports) were not set to provide equival ent
support before renoving installed posts during
operation of the m ning machine. The approved

roof -control plan specifies that equival ent support be
set before supports (posts) are repositioned.

The cited condition was proved by a preponderance of the
evidence. This condition was found to be abated by training al
under ground personnel at the No. 2 M ne.

On August 28, 1980, Citation No. 805485 was nodified as
fol | ows:

Citation No. 805485 dated 8/20/80 is nodified to read
and include the follow ng: The accident investigation
further revealed that a slicken slided formation
approximately 32 feet long and 14 feet w de was present
in the intersection of No. 5 entry with the cross cut 5
to 6 on the 001 section where a fatal roof fal

occurred. Additional supports had not been installed.
An adverse roof condition was known to exist. The
section was under the supervision of Don Lee Tayl or
section foreman. Type of action of citation No. 805485
dat ed 8/20/80 shows 104(a), should show 104(d)(2).

The above factual allegations were proved by a preponderance
of the evidence. The citation was changed to include
"unwarrantabl e failure"” and "significant and substantial"”
findings. The inspector nodified the citati on because he
bel i eved t hrough subsequent investigation that not only had
ti mbers been renoved without being replaced, but additiona
supports, including roof bolts, were not provided in an area that
had bad roof conditions.
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DI SCUSSI ON W TH FURTHER FI NDI NGS

Respondent is charged with two violations of 30 C.F.R
[45. 200, which provides

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al
active underground roadways, travelways, and worKking
pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1970. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof
or ribs or inadequacy of support of roof or ribs. No
person shall proceed beyond the |ast permanent support
unl ess adequate tenporary support is provided or unless
such tenporary support is not required under the
approved roof control plan and the absence of such
support will not pose a hazard to the mners. A copy
of the plan shall be furnished to the Secretary or his
aut hori zed representative and shall be available to the
mners and their representatives.

Wth reference to Gtation No. 805484, the Secretary
contends that Respondent violated its approved roof-control plan
by allowing the No. 5 Entry width to exceed 26 feet. The
Secretary contends that, for a distance of about 40 feet in the
entry, the width ranged between 32 and 39 feet and the excessive
wi dt h created overburden pressures on the roof, contributing to
the roof fall and fatality on August 14, 1980. The Secretary
proposes a penalty of $2,500 for this alleged violation

Wth reference to Gtation No. 805485, the Secretary
contends that Respondent violated its approved roof-control plan
by failing to set equival ent support before renmoving posts during
mning activities in the No. 5 Entry on August 14, and by failing
to provide additional supports on the right side of the crack in
the entry. The Secretary contends that Respondent had too few
timbernen and failed to supervise adequately the novenent of the
conveyors to prevent an accidental bunping of a row of posts
supporting the crack in the entry. The Secretary al so contends
t hat Respondent was aware of bad roof in the No. 5 Entry, but
failed to install roof bolts along the right edge of the crack
The Secretary argues that the sound and vi brati on nethod of
testing the roof is not fool proof and greater precautions should
have been taken. The Secretary argues that it was customary to
bolt both sides of a crack or slip, especially with this type of
conveyor



~831

system because the posts installed near the crack woul d have to
be renoved to nove the conveyor. The Secretary proposes a
penal ty of $10,000 for this alleged violation

Respondent adnmits that the No. 5 Entry was driven off-center
wi th excessive widths for about 40 feet, but argues that the
excessive widths in the entry did not contribute to the roof fal
on August 14. Respondent also adnmits that it failed to instal
equi val ent supports as the conveyor was noved, and that this
probably contributed to the roof fall; however, Respondent argues
that it tested the roof in the No. 5 Entry by an approved net hod
(sound and vi bration) and placed supports around a visible crack
in accordance with standard procedure. Respondent contends that,
al t hough the area to the left of the crack was dangerous, there
was no proof that the area to the right of the crack was al so
dangerous. Respondent contends that its approved roof control
pl an required additional tinbering and spot bolting where
required in the discretion of the supervisor and that, in his
di scretion, the roof to the right of the crack appeared visually
sound and sounded good.

Al t hough concedi ng certain violations of the roof-conro
pl an, Respondent contends that forseeability of the violations
was not proven and, therefore, the allegation of "unwarrantable
failure” to conply should not be sustained and penalties should
not be prem sed on a finding of an unwarrantable failure.

I conclude that the governnent proved the excessive-w dth
violation as alleged in Citation 805484, and that such violation
was serious in that it created a substantial risk of roof fal
and could significantly contribute to a mne hazard. | also
conclude that this violation could have been prevented by the
excerci se of reasonable care, including better m ne supervision
and training. It was due, therefore, to an unwarranted failure
to conmply with the standard.

| also conclude that the governnent proved the violations
alleged in Citation 805485 and its nodification, # 805485-2. The
evi dence showed that supports were not set to provide equival ent
support before noving installed posts during operation of the
m ni ng machi ne, and that, additional supports were needed but not
installed to the right of the roof crack in the No. 5 entry
intersection with 5 cross right. These violations constituted a
serious hazard of roof fall and could have been prevented by the
exerci se of reasonable care, including better mne supervision
and training. They were due, therefore, to an unwarranted failure
to comply with the standard.

CONCLUSI ONS OF LAW

1. The undersigned Judge has jurisdiction over the parties
and subject matter of the above proceedi ngs.

2. In Docket No. WEVA 81-234-P, Respondent violated its
roof control plan and 30 C. F. R 0075.200 by exceeding the width
requi renents of the roof control plan as alleged in Citation



805485 and by failing to provide and mai ntain necessary roof
support as alleged in Citation 805484 and its nodification, #
805484- 2.
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3. Based upon the statutory criteria for assessing a civil
penalty for a violation of a mandatory safety standard,
Respondent is assessed a penalty of $2,500 for the violation
found as to Citation 805485 and $5, 000 for the violations found
as to Citation 805484 and its nodification, # 805484-2.

CORDER

WHEREFORE I T | S ORDERED that in Docket No. WEVA 81-234-P,
Ganbl e Coals, Inc., shall pay the Secretary of Labor the
above-assessed civil penalties, in the anmount of $7,500, within
30 days fromthe date of this decision.

IT IS FURTHER ORDERED t hat, in Docket No. 81-68-R the
citations and nodification invol ved are AFFI RVED and t he cont est
proceedi ng i s DI SM SSED.

WLLI AM FAUVER
JUDGE



