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St at enent of the Case

The first eight docket nunbers captioned above are notices
of contest filed by Quarto M ning Conpany under section 105(d) of
the Act to challenge the validity of eight orders of w thdrawal
i ssued by two inspectors of the Mne Safety and Health
Admi ni stration for alleged violations of 30 CFR 75.1003-2. The
| ast two docket nunbers are petitions for the assessnent of civil
penalties filed by the Secretary of Labor under section 110(a) of
the Act for violations alleged in the orders.

Prior to the hearing the parties filed prelimnary
statenments, joint stipulations and nenoranda of law. The hearing
was held as schedul ed on May 12, 1982. Docunentary exhibits and
oral testinmony were received fromboth parties. At the
concl usion of the hearing both parties waived the filing of
witten briefs and agreed |I should render a decision based upon
the transcript of the hearing and docunmentary evidence (Tr. 203).

At the outset of the hearing the Solicitor noved to vacate
Order 1121182 (LAKE 81-119-R) and to dismiss the civil penalty
petition with respect to that item The operator also noved to
dismss its notice of contest for that order. Fromthe bench
granted the notions (Tr. 5).

During the course of the hearing the Solicitor also noved to
vacate Order 1121181 (LAKE 81-118-R) and to dism ss the civil
penalty petition with respect to that item The operator also
noved to dismiss its notice of contest for that order. Fromthe
bench | granted the notions (Tr. 146).

This left for decision the validity of the remaining six
orders and associated penalty itens.

The Mandat ory St andard

Section 75.1003-2 of the mandatory standards provides in
pertinent part as foll ows:

075.1003-2 Requirenents for novenment of off-track
m ni ng equi pnent in areas of active workings where
energi zed trolley wires or trolley feeder wires are
present; pre-novenent requirements; certified and
qual i fied persons.
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(a) Prior to noving or transporting any unit of off-track mning
equi prent in areas of the active workings where energized trolley
wires or trolley feeder wires are present:

(1) The unit of equi pnment shall be examined by a
certified person to ensure that coal dust, float coa
dust, |oose coal oil, grease, and other conbustible
mat eri al s have been cl eaned up and have not been
permtted to accumul ate on such unit of equipnment; and,

(2) A qualified person, as specified in O75.153 of
this part, shall examne the trolley wires, trolley
feeder wires, and the associated automatic circuit
i nterrupting devices provided for short circuit
protection to ensure that proper short circuit
protection exists.

(b) A record shall be kept of the exam nations required
by paragraph (a) of this section, and shall be nade
avai | abl e, upon request, to an authorized
representative of the Secretary.

(c) Of-track mning equi pnrent shall be noved or
transported in areas of the active workings where
energi zed trolley wires or trolley feeder wires are
present only under the direct supervision of a
certified person who shall be physically present at al
times during noving or transporting operations.

(d) The frames of off-track m ning equi pment being
nmoved or transported, in accordance with this section
shall be covered on the top and on the trolley wire
side with fire-resistant material which has net the
applicable requirements of Part 18 of Subchapter D of
this Chapter (Bureau of M nes Schedule 2G).

(f) A mninumvertical clearance of 12 inches shall be
mai nt ai ned between the farthest projection of the unit
of equi prent which is being noved and the energized
trolley wires or trolley feeder wires at all tines
during the novenent or transportation of such
equi pent ; provi ded,
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however, that if the height of the coal seam does not permt 12
i nches of vertical clearance to be so maintained, the foll ow ng
addi ti onal precautions shall be taken

(3) At all times the unit of equipnment is being noved
or transported, a mner shall be stationed at the first
automatic circuit breaker outby the equi pnent being
moved and such m ner shall be: (i) In direct
conmuni cati on with persons actually engaged in the
nmovi ng or transporting operation, and (ii) capable of
conmuni cating with the responsi bl e person on the
surface required to be on duty in accordance with O
75.1600-1 of this part;

(5) No person shall be pernmitted to be inby the unit of
equi prent being noved or transported, in the
ventilating current of air that is passing over such
equi prent, except those persons directly engaged in
nmovi ng such equi prent .

The Cited Conditions or Practices

Order No. 1121183 (LAKE 81-120-R) cites a violation of 30
CFR 75.1003-2(f)(3)(i) for the follow ng condition:

VWil e the conveyor belt tail piece unit was being
transported along the No. 1 main line track entry, a
m ner was not stationed at the first automatic circuit
br eaker out by the equi pnent bei ng noved or in direct
conmuni cati on with persons actually engaged in the
transporting operation. The unit contacted the trolley
Wi re on 2-27-81 at about 6:55 p.m Person in charge
was W Mlintire, construction foreman

Order No. 1121185 (LAKE 81-121-R) cites a violation of 30
CFR 75.1003-2(f)(5) for the followi ng condition:
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VWil e the conveyor belt tail piece unit was being

transported along the No. 1 main line track entry, which
canme in contact with the trolley wire on 2-27-81 at
about 6:55 p.m, persons were pernitted to be inby
the unit being transported and in the ventilating
current of air that passed over the equi pnent. The
persons were working on the 5 right and 6 right
sections of 3 south along with other personnel doing
"dead work." Person in charge was W Mlintire,
construction foreman

Order No. 1124038 (LAKE 81-122-R) cites a violation of 30
CFR 75.1003-2(a)(1) for the follow ng condition:

An inspection reveal ed that on February 27, 1981, a
belt conveyor tailpiece unit (off-track m ning
equi prent) was noved along the No. 1 main |ine haul age
road in violation of the foll owi ng mandatory standard:
The unit of equi pnment (belt conveyor tail pi ece) was not
exam ned by a certified person to ensure that |oose
coal, coal dust, and float coal dust were cleared up
and not permitted to accunul ate on such equi prent.
Accunul ations of |oose coal, coal dust, and float coa
dust were present on the entire surface area of the
belt conveyor tailpiece unit in depths of 1/4 to 4
inches. W Mlintire, Recovery Foreman, was the person
i n charge.

Order No. 1124039 (LAKE 81-123-R) cites a violation of 30
CFR 75.1003-2(b) for the follow ng condition:

An inspection reveal ed that on February 27, 1981, a
belt conveyor tailpiece unit (off-track m ning
equi prent) was noved along the No. 1 main |ine haul age
road under energized trolley wire in violation of the
foll owi ng mandatory standard: The absence of entries
into the record book indicated that a qualified person
did not examine the trolley wires, trolley feeder
wires, and the associated automatic circuit
i nterrupting devices provided for short circuit
protection to ensure that proper short circuit
protection existed. W Mlintire, Recovery Forenman, was
t he person in charge.
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Order No.
75. 1003- 2(

O der

1124040 (LAKE 81-124-R) cites a violation of 30 CFR
c) for the follow ng condition:

An inspection reveal ed that on February 27, 1981, a

belt conveyor tailpiece unit (off-track m ning

equi prent) was noved along the No. 1 main |ine haul age
road under energized trolley wire without the direct
supervision of a certified person. The recovery
foreman in charge was not physically present during the
transporting operation. W Mlintire, Recovery Foreman,
was the person in charge.

No. 1124041 (LAKE 81-125-R) cites a violation of 30

CFR 75.1003-2(d) for the follow ng condition:

An inspection reveal ed that on February 27, 1981,
belt conveyor tailpiece unit (off-track m ning
equi prent) was noved along the No. 1 main |ine haul age
road under energized trolley wire in violation of the
foll owi ng mandatory standard: The frame of the belt
conveyor tail piece unit was not covered on the top and
trolley wire side with fire-resistant material. The
top surface of the unit neasured 10 feet, 6 inches in
length by 5 feet, 9 inches to 6 feet, 9 inches in
wi dt h, and only one piece of fire-resistance belt
measuring 5 feet, 2 inches in length by 3 feet in width
was placed on top of the unit. W Mlintire, Recovery
Foreman, was the person in charge.

Sti pul ations

In the first prelimnary statenment filed Septenber 1, 1981,
the parties agreed to the follow ng stipulations:

1. Quarto Mning Conpany is the operator of the
Powhat an No. 4 M ne.

2. The operator and the Powhatan No. 4 Mne are
subject to the jurisdiction of the Federal M ne Safety
and Health Act of 1977.

3. The presiding adnministrative | aw judge has
jurisdiction over this proceedi ng.

a
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4. Each of the inspectors who issued the subject
orders was a duly authorized representative of the
Secretary.

5. A true and correct copy of each of the subject
orders was properly served upon the operator

6. The annual coal tonnage produced by the Powhat an
No. 4 Mne is between 1.1 and 2.0 million, and the
annual coal tonnage produced by the operator is over 10
mllion

7. The average nunmber of violations assessed per year
during the two years prior to the issuance of the
[orders] was over 50

8. Inmposition of any penalty in this proceeding wll
not affect the operator's ability to continue in
busi ness.

On April 8, 1982, the parties subnmtted an additional 19
stipulations which are as foll ows:

1. On Mdnday, February 23, 1981, mners under the
supervi sion of Support Foreman Walter Mintire | oaded
four on-track supply cars in the 9 and 10 Right 1 North
Section of the Powhatan No. 4 Mne of Quarto M ning
Conmpany. The four cars were | oaded with belt
structure, hydraulic oil, brattice cloth, enpty oi
cans, rags, trash and a belt tailpiece. This belt

tail piece had been nodified by putting steel w ngs on
it which increased its width. The wi ngs were added so
t hat when coal was dunped onto the tailpiece it would
not overflow. The tailpiece was 10 feet 6 inches in
length, 3 feet 1 inch in height and varied in width
fromb5 feet 9 inches to 6 feet 9 inches.

2. On Friday, February 27, 1981, at approximately 6:00
p.m, M. MliIntire instructed Dwi ght Lancaster, general
i nside | aborer, and George Harold, stoper operator, to
transport
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the four | oaded cars fromthe 9 and 10 Right 1 North
Section of the mine to the 3 South Runaround Section

of the mne. M. Lancaster drove the |oconotive pulling
the cars and M. Harold acconpanied him The | oconotive
usual ly travels at about five mles per hour

3. Prior to the nove of the tailpiece, it was not
exam ned by a certified person to ensure that coa

dust, float coal dust, |oose coal, oil, grease and

ot her conbustible materials had been cl eaned up and not
permtted to accurmul ate on it.

4. Because no exam nation of the tail piece took place,
no record could be kept and nade avail able to an
aut hori zed representative of the Secretary of Labor

5. No certified person was physically present at al
times during the novenent of the tailpiece to directly
supervise its trip from9 and 10 Right 1 North to the 3
Sout h Runar ound.

6. The entire top of the tail piece was not covered by
fire resistant material, although a piece of rubber
matting nmeasuring 5 feet 2 inches in length and 3 feet
in width was placed on the right side or trolley wire
side of the tail piece.

7. A mninumvertical clearance of 12 inches between
the wings of the tail piece and the energized trolley
wi res could not be maintai ned during the nmovenent of
the tail piece in part due to the physical restrictions
of the coal seam

8. The loconotive pulling the cars was using direct
current electric power which was provided by a power
source inby. During the nove of the tail piece, no mner
was stationed to cut off the power source, no mner was
outby in direct comunication with Dm ght Lancaster and
Ceorge Harold while they were noving the tail piece, and
no mner was stationed at the first automatic circuit
breaker outby the tailpiece at all times during the
nove.
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9. The |l oconotive nmoving the four cars had travel ed
approximately two mles to the 95 Crosscut on the
mai n haul age i ne when at approximately 6:55 p.m,
the wing on the right hand side of the tail piece
canme in contact with the energized trolley wre,
knocki ng down 78 feet of trolley wire and several cable
hangers. Wen the belt tail piece contacted the
energi zed trolley wire, the automatic circuit interrupting
device shut off the power in the |line. The power cane
back on a minute later, interrupted again, and renmai ned off.

10. After the tail piece contacted and pulled down the
wire, Lancaster and Harold infornmed the D spatcher and
the Main Line Foreman of the incident and left their
shift for the day with their section foreman \Walter
Ml ntire.

11. After Lancaster and Harold left the m ne, nenbers
of the Union Safety Conmttee were contacted. Three
menbers, Pete Polverini, Floyd Lucido, and Gary
Anderson, arrived at the mne early in the evening and
t her eupon examined the tail pi ece and the | ocation of
the incident.

12. Menbers of the Union Safety Comittee contacted
the MSHA Subdistrict Ofice |later that evening and
informed it about the incident. Three days later, on
Monday, March 2, 1981, Federal Coal M ne Inspectors
Franklin Honko and Wlliam Al len MG Iton were
instructed by their Supervisor Louis P. Jones to
conduct an inspection of the area where the incident
had occurred.

13. After examining the tail piece and the |ocation of
the incident, the inspectors tentatively decided to

i ssue eight orders to Quarto alleging violations of

ei ght paragraphs of 30 C F.R 075.1003-2. The

i nspectors then held a neeting with Quarto and uni on
officials after their inspection.
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17.

14. At this neeting Hugh Lucas, Ceneral M ne
Superintendent for the No. 4 Mne, stated that
Quarto's position was that a belt tail pi ece was

not off-track mning equi pnent. For this reason
Quarto believed that the requirenents set forth

in Section 75.1003-2, which apply only to off-track
m ni ng equi prent, did not apply to the transport of
a tail piece.

15. The two inspectors took Quarto's view under

advi sement and contacted by tel ephone their subdistrict
manager in St. Cairsville, Chio, M. Ceorge Svilar, to
reaffirmtheir belief that a belt tail piece was
classified as off-track mning equi prent. Based on
their investigation, interviews, the call to M.

Svilar, and interpretation of the applicable
regul ati ons, the inspectors issued eight [0104(d)(2)
orders of withdrawal.

16. Inspector MG lton issued four orders for
vi ol ati ons of the foll ow ng:

Par agraph of 30 C. F. R

Order No. 075.1003-2 All egedly Viol ated
1124038 75.1003-2(a) (1)

1124039 75.1003- 2(b)

1124040 75.1003- 2(c)

1124041 75.1003- 2(d)

I nspect or Honko issued four orders for violations
of the foll ow ng:
Par agraph of 30 C. F. R

O der No. 075.1003-2 All egedly Viol ated
1121181 30 CFR 75.1003-2(f) (1) (ii)
1121182 30 CFR 75.1003-2(f)(2)
1121183 30 CFR 75.1003-2(f)(3)(i)

1121185 30 CFR 75.1003- 2(f)(5)
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18. The parties to this litigation also stipulate to
Facts Not In Dispute listed at pages 2-3 of Quarto's
Response to Pretrial Oder filed on Septenber 1, 1981

19. The parties also stipulate that the transcript of
MSHA' s Deposition of M. Hugh Lucas be introduced as
evidence. A copy of that transcript is filed with
these Joint Stipul ations.

In addition, at the hearing the parties stipulated that 24
men were inby the tail piece when it was being noved (Tr. 6).

The parties also stipulated at the hearing that the
underlying 104(d)(1) citation and order had been validly issued
for the purpose of setting off the chain in which subject orders
were issued (Tr. 97).

| accepted all the stipulations.
Di scussi on and Anal ysi s
Exi stence of a Violation

The exi stence of a violation depends upon whether the
tail piece was off-track equipnent. |In accordance with the
factual stipulations, the parties agree that if the tailpiece is
of f-track equi pment, the conduct of the operator violated the Act
(Tr. 6).

"OFf-track™ is not defined in the Act or regul ations.
Neither is "on-track." However, on-track has a well accepted
meani ng. On-track is equi pnent which noves on rails or tracks
ei ther under its own power like a |oconotive or as in the case of
a mne car under the power of another vehicle to which it is
attached (Tr. 150).

| believe the determi nation of what is off-track nust be
reached by placing that termin juxtaposition to on-track. The
key to both terns is mobility, how something noves. On-track

refers to a certain type of novenent by machines, i.e., on rails
(Tr. 150). Of-track refers to another kind of novenent by
machi nery, i.e., not on rails, as for instance on wheels like a

shuttle car. As operator's safety director recogni zed at the
hearing, off-track equi pnment,
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like on-track, is not limted to self-propelled machines but

i ncl udes equi prent which is pulled or noved al ong by anot her
vehi cl e which has power (Tr. 150-151). The operator's safety
director offered a fan on skids which can be pulled about by a
sel f-propel |l ed machi ne as an exanple of off-track equi prment

wi thout its own power of mobility (Tr. 182).

The tail piece in question was nmounted on skids (Tr. 186).
It could be noved about and i ndeed was intended to be noved about
the section w thout damage to the mne floor by being attached to
a shuttle car which had power (Tr. 187, 189). It is therefore
mobile |like the fan which the operator's safety director admtted
is off-track. The operator's safety director admtted that the
mobility of the fan and the tail piece were the sane (Tr.
188-190). In light of the foregoing, | conclude the tailpiece is
of f-track equi pmrent within the meani ng of the nandatory standard.

Both parties purport to rely upon the decision in Southern
Chi o Coal Conpany v. Secretary of Labor, 3 FMSHRC 1449 (1981
whi ch holds that this mandatory standard only applies to
"conpl ete or reasonably conmplete pieces of off-track mning
equi prent” and does not apply to "conmponent parts of off-track
m ni ng equi pnent." However, neither party seens certain what
t hat deci sion neans. So many things can be characterized as
conponents of a larger entity and no one offered a basis for ne
to distinguish between a conponent and something that is
reasonably conplete. Therefore, | cannot apply that decision
here.

I nsof ar as the mandatory standard covers a "unit" of
of f-track equi pnment, | conclude this tailpiece is included. It
is asingle or distinct part used for a specific purpose.
Webster's New Wrld Dictionary (2nd Col |l ege Edition 1972).

The argunment that the termoff-track is too vague al so nust

be rejected. As set forth above, the terns off-track and
on-track relate to specific aspects of mne machinery and are
suscepti bl e of precise delineation. To be sure, it would have
been better had the Secretary taken appropriate action to define
the paraneters of these terns. However, his failure to do so
does not nean they are too vague to be properly defined and
enforced in this proceeding. The situation here is far different
from one where a wholly subjective description such as
"excessive" is enployed as the sole standard. Secretary of Labor
v. Quarto M ning Conpany, 2 FNMSHRC 2669 (1980), appeal dism ssed,
3 FMBHRC 2051 (1981).
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Accordingly, | conclude this tail piece was of f-track equi pment
within the purview of the nmandatory standard and that therefore,
the operator violated the Act.

Unwar r ant abl e Fail ure

The governing definition of unwarrantable failure is stil
to be found in Zeigler Coal Conpany, 7 IBMA 280 (1977) decided
under the 1969 Act which held in pertinent part as follows at
295- 296:

In Iight of the foregoing, we hold that an inspector
should find that a violation of any mandat ory standard
was caused by an unwarrantable failure to conply with
such standard if he determ nes that the operator
i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care.

Zei gl er was specifically approved during consideration of
the 1977 Act. S.Rep. 95-181, 95th Cong., 1st Sess., at 31-32
(1977), reprinted in Senate Subcommittee on Labor, Committee on
Human Resources, 95th Cong., 2nd Sess., Legislative Hi story of
the Federal M ne Safety and Health Act of 1977, at 619-620
(1978).

In this case it is clear that the operator knew of the
conditions or practices which conprised its failure to conply
with the mandatory standard. The evidence makes clear that the
operator's recovery foreman was in charge of nmoving the tail pi ece
and either knew or should have known of all the circunstances
surroundi ng t he nove.

This is not however, the end of the matter. Under the
ci rcunst ances presented here further inquiry nmust be made with
respect to whether the operator knew or should have known t hat
the conditions or practices constituted a violation. | recognize
that after pointing out that the legislative history of the 1969
Act was not clear on the point, Zeigler concluded that
unwarrantability did not depend upon know edgeability of the
operator with regard to a matter of law, i.e., whether it had
conmitted a violation. But Zeigler was an accumnul ati ons case
under 30 CFR 75.400. It did not



~944

involve a situation like this one and | do not believe it should
be dispositive here. The evidence in this case shows that
tail pi eces had been routinely noved fromsection to section in
this mne without conmplying with 75.1003-2. Never had tail pi eces
been recorded in the book kept by the operator for the purpose of
recordi ng noves of off-track equi pnent and never had the operator
been cited for failure to apply 30 CFR 75.1003-2 to tail pi eces
(Tr. 125-126). The MSHA inspector thought the operator's belief
that the tail piece was not off-track was reasonabl e, although
erroneous (Tr. 135-138).

Fi ndi ng unwarrantabl e failure and therefore inposing upon
t he operator the harsh sanctions flowi ng fromm ne cl osure and
hi gh penalty assessnment is offensive to fundanmental fairness
where, as here, the Secretary for years has done nothing to
interpret the regulatory |anguage or to advi se the operator what
is expected of it. As previously stated, the Secretary's failure
to act does not prevent interpretation and application of the
mandatory standard in this case. However, it is quite another
matter to hold the operator guilty of unwarrantable failure and
subject it to attendant severe punishnents in such a situation
This the Act should not be interpreted to require. | conclude
therefore, the operator is not guilty of unwarrantable failure in
this case.

Modi fication of Orders to G tations

In [ight of the foregoing, the subject 104(d)(2) withdrawal
orders cannot stand as wi thdrawal orders under that section
because there was no unwarrantable failure. Pursuant to section
105(d) of the Act, | hereby nodify these orders to 104(a)
citations. Under section 105(d) the Comm ssion and its Judges
have authority after a hearing to affirm nodify or vacate an
order. | recognize that Board decisions under the 1969 Act
deni ed adm nistrative | aw judges the power to nodify. See e.g.
Freeman Coal M ning Corp., 2 IBMA 197, 209-210 (1973), aff'd sub
nom on other grounds, Freeman Coal Mning Co. v. |IBMA 504 F. 2d
741 (7th Gr. 1974). However, another approach seens to be
energi ng under the 1977 Act. See the Conmmi ssion's decision in
A d Ben Coal Conpany, 2 FMSHRC 1187 (1980). Administrative |aw
j udges have nodified orders under the 1977 Act. Consolidation
Coal Conpany, 3 FMSHRC 2207 (1981); Youngstown M nes Corporation
3 FMBHRC 1793 (1981). In this case neither party would be
prejudi ced by nodification of the orders to citations. Both
parties have had full notice and opportunity to argue every
concei vabl e i ssue and they have done so.
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O her considerations also dictate that these unwarrantabl e orders
be nodified to citations. The instant consolidated proceedi ngs
i nvol ve penalty assessnments as well as notices of contest. The
Conmi ssion has held that the allegation of a violation survives
the vacation of an inmm nent danger or unwarrantable failure
wi t hdrawal order. According to the Conm ssion the allegation of
a violation and the assessnment of a civil penalty remain in
citations issued by the Secretary after the withdrawal orders are
vacated. |Island Creek Coal Company, 2 FMSHRC 279 (1980); Van
Mul vehi || Coal Conpany, Inc., 2 FMSHRC 283 (1980). All owi ng
nodi fication of the instant orders to citations at the
adm ni strative | aw judge | evel would be the npost expeditious way
of handling the matter. It would avoid wasting tinme and noney by
requiring the Secretary to engage in the pro forma tasks of
i ssuing new citations and filing new petitions for assessnent of
civil penalties.

In Iight of the foregoing, the subject wthdrawal orders are
nodified to 104(a) citations.

| ssuance of Miultiple Orders

Section 110(a) of the Act provides "Each occurrence of a
violation of a mandatory health or safety standard may constitute
a separate offense.” The operator argues that there was only one
occurrence--noving the tail piece, and that therefore only one
order shoul d have been issued. The operator also relies upon an
MSHA pol i cy nmenorandum dat ed October 3, 1979, which provides
t hat :

[Where there are nultiple violations of the sanme
standard which are observed in the course of an

i nspection and which are all related to the sane piece
of equi pment or to the sane area of the mne, such
multiple violations should be treated as one viol ation
and one citation should be issued.

| cannot accept the operator's position. In allow ng separate
citations, section 110(a) refers to the occurrence of a
"violation" not the occurrence of an event which may be conposed
of multiple incidents or happenings, each with its own identity
and each of which may independently violate the Act for a
different reason. |In this case noving the tail piece involved
several incidents such as miners inby the equipnent, failure to
exam ne the equi pnent, |ack of supervision by a certified person
absence of fire resistant
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material, etc., each of which violated a different part of the
mandat ory standard. Section 110(a) allows each of these to be
cited as a separate violation. The MSHA nenor andum does not
support the operator's position. The exanples given in the
menor andum e.g., loose ground in four places on a haul ageway,
make clear that the nenorandumis directed at the sane thing
happeni ng nore than once in the sane area or with respect to the
same piece of equipnent. Here different things happened and each
of themviolated a different sub-section of the nmandatory
standard for a different reason

Accordingly, nmultiple violations properly were, found and
separate orders, now nodified to citations, were properly issued
for each of them As set forth infra, the fact that the
vi ol ati ons arose out of the same event nmay be taken into account
in determ ning the appropriate anmount of civil penalties to be
assessed.

The Ampunt of Civil Penalties

Section 110(i) of the Act sets forth the factors which nust
be considered in assessing civil penalties.

In accordance with the stipulations, | find the operator is
large in size, inposition of penalties will not affect its
ability to continue in business, and its history of prior
violations is rather significant. As agreed at the hearing,
further find abatenment was within a reasonable tinme and in good
faith (Tr. 29-30).

As shown by the testinony, the violations posed hazards such
as snoke inhalation. | conclude they were noderately serious.

As set forth above, | do not believe the operator was guilty
of unwarrantable failure. However, since the recovery forenman
was on the scene and in charge of the nove, the operator nust be
held to have been negligent. |In addition, | believe the fact
that all violations were conmitted in nmoving the tail pi ece should
be borne in mnd in assessing the degree of negligence and
gravity. This situation is sonewhat different than where the
operator commits several wholly unrelated serious violations and
is negligent in situations which have nothing to do with each
ot her.
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In light of the foregoing, a penalty of $100 is assessed for each
of the violations cited in the six orders now nodified to
citations.

O der

It is ORDERED that the Solicitor's notions to vacate Orders
1121181 and 1121182 be GRANTED and that LAKE 81-118-R and LAKE
81-119-R be DI SM SSED.

It is ORDERED that 104(d)(2) Orders 1121183, 1121185,
1124038, 1124039, 1124040 and 1124041 be Modified to 104(a)
citations.

It is ORDERED that within 30 days of the date of this
deci sion the operator pay penalties of $600.

Paul Merlin
Chi ef Administrative Law Judge



