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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 82-29
PETI TI ONER A. C. No. 36-00970-03111
V.

Mapl e Creek No. 1 M ne
U S. STEEL M NI NG COWPANY, | NC.
RESPONDENT

DECI SI ON AND ORDER OF DI SM SSAL

Appear ances: David Bush, Esq., Ofice of the Solicitor
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner
Loui se Q Synons, Esq., Pittsburgh, Penn-
syl vani a, for Respondent

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U. . S.C. 801 et seq., the "Act", in which
the Secretary has proposed a penalty for an all eged violation on
Septenber 17, 1981, of a mandatory safety standard. The
Secretary's petition was filed on January 6, 1982, and was
answered by the U S. Steel Mning Conpany, Inc., (U S. Steel) on
January 18, 1982. Notice was issued on February 24, 1982,
schedul i ng hearings to commence on May 3, 1982. An anended
notice was issued on April 6, 1982, rescheduling the hearings for
May 4, 1982.

The Secretary's case-in-chief was purportedly to be
presented at hearing through the testinmony of an MSHA i nspector.
The inspector proceeded to testify, however, about a citation
unrelated to the case at bar (Ctation No. 1145239 issued March
31, 1982). After discovering his error, the inspector conceded
that he was unable to recall the facts relating to the citation
at issue in this case. Counsel for the Secretary expl ai ned that
the two citations charged viol ations of the same standard and the
factual allegations in each were sinmlar. He further proferred
that, inexplicably, the citations became m xed up during
preheari ng preparations.

Under the circunstances, | granted a recess to permt the
i nspector to contact his office to locate his notes for the
pur pose of refreshing his recollection about the citation at
i ssue. Although it was nade clear that at |east an
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hour's recess would be granted for this purpose, it appears that
no effort was nmade to search for the notes and no expl anation

gi ven except that "it would be inpossible [to | ocate the notes]
unl ess [the inspector hinmself] was present.” Counsel for the
Secretary thereupon conceded that he was unable to present any
evi dence to support his case and requested a further continuance
for an unspecified tine.

In deciding that no further continuance was warranted, |
considered: (1) that nore than 60 days notice of hearing was
provi ded the Secretary, giving himanple opportunity to prepare
his case, (2) that the Secretary was particularly negligent in
the preparation of this case, since the citation about which the
i nspector was prepared to testify had not even been issued at the
time the hearing was schedul ed and had been issued only shortly
before the actual hearing, (3) that once his error was known, the
Secretary showed a | ack of good faith in failing to conduct a
search for the inspector's notes (to refresh the inspector's
recol l ection of the citation at issue) during a continuance
granted specifically for that purpose, (4) that significant
expenditures in time and noney had been incurred as a result of
t he schedul ed hearing and that additional such expenditures woul d
be incurred by any further continuance of the proceedi ngs, (5)
that there were no assurances that even after a further
conti nuance, the Secretary would be any better prepared to
present his case, and (6) that the operator was prepared for
hearing with two staff attorneys and six w tnesses present.

The bench deci sion denying the Secretary's request for an
addi ti onal continuance and dism ssing the case for |ack of
evidence is affirned at this time. Accordingly, Ctation No.
1050294 i s VACATED and this case is DI SM SSED

Gary Melick
Assi stant Chief Adm nistrative Law Judge



