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Appearances: David F. Wghtman, Attorney, U S. Departnent of Labor,
Detroit, Mchigan, for the conplainant Frank X. Fortescue,
Esquire, Southfield, Mchigan, for the respondent

Bef or e: Judge Koutras
Statement of the Proceedi ngs

This is a discrimnation proceeding filed by conpl ai nant
MSHA on June 19, 1981, pursuant to section 105(c) of the Federal
M ne Safety and Health Act of 1977, on behalf of conpl ai nant John
Cool ey for an alleged act of discrimnation which purportedly
occurred on May 6, 1980, (FOOINOTE a) when M. Cool ey was discharged from
his enpl oynent with the respondent for refusing to follow an
order fromhis supervisor to performa work task which M. Cool ey
contends was unsafe. M. Cooley alleged that he had previously
been suspended on May 2, 1980, for refusing to foll ow the sanme
order, and he contends that the discharge which foll owed viol at ed
certain rights protected under the Act.

Respondent filed a tinely response to the conplaint, and
pursuant to notice served on the parties a hearing was held in
Detroit, Mchigan, during the term Decenber 15-16, 1981, and the
parties appeared and participated fully therein. Post-hearing
argunents and proposed findings and concl usions were filed by the
parties, and they have been considered by me in the course of
t hi s deci sion.
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| ssues presented

The principal issue presented for adjudication in this case
is whether M. Cool ey's suspension and subsequent di scharge from
his enpl oynent with the respondent was in fact pronpted by
protected activity under the Act. Specifically, the crux of the
case is whether M. Cooley's refusal to performor carry out an
order by his supervisor which he (Cooley) believed constituted an
unsafe work assignnent insulated himfrom suspension or
di scharge, and whet her his abusive | anguage warranted his
di scharge

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1l), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).
3. Commission Rules, 29 CFR 2700.1, et seq.
Sti pul ations

The parties stipulated that respondent operates a m ne
within the neaning of the Act, that the Secretary has
jurisdiction to initiate the conplaint, and that | have
jurisdiction to hear and decide the matter (Tr. 8-9).

Testinmony and evi dence adduced by the conpl ai nant

John W Cool ey, testified that he is married, conpleted his
education through the ninth grade, and was enpl oyed by the
respondent for 18 nonths prior to his discharge on May 6, 1980.
He described his job classification as "laborer™ and stated that
this included such "typical" duties as draining out elevator
pits, shoveling and | oadi ng sand, hosing down the floor, driving
"bobcats", and other general cleaning duties. He confirned that
prior to May 1980, he had been disciplined to carry out orders
fromhis supervisor and received a penalty of a week off w thout
pay and pl aced on probation for 12 nonths. He had two weeks |eft
on his probation tinme at the time of his discharge (Tr. 10-12).

M. Cool ey confirmed that David Chal ners was his supervisory
foreman for at |least six nmonths prior to his discharge in My
1980, and he believed M. Chal mers had a great disregard for his
own safety and cited several exanples of this (Tr. 13). M.

Cool ey confirmed that he bid on a dryer operator's job in Apri
1980, and prior to this tinme he worked on the No. 6 Dryer as a

| aborer, and his duties included lighting the dryer pilot |ight
with a cigarette lighter or a burning piece of paper. He stated
that he perforned these duties for sone eight nonths prior to his
di scharge and that he lit the pilot in the fashion described at
least thirty tines, and "sonetines two three tines a day"
dependi ng on when it would go out (Tr. 14-15).
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M. Cooley identified exhibit G9 as a sketch or drawi ng of the
No. 6 Dryer which he made and he expl ained the | ocation of the
parts and descri bed how he would light the dryer pilot light. He
stated that the dryer was | ocated on a second floor |anding sone
ei ght feet off the ground, and he descri bed where he woul d stand
to light the pilot. He indicated that he would have to stand on
his toes and | ean over a railing to reach the pilot Iight
| ocation, and this position wuld expose himto a possible fal
head first over the railing and through an opening to the stee
floor below on the next |anding. He also expressed concern over
a "flash flanme" fromthe pilot and indicated that "this is where
| singed hair right off ny knuckle" (Tr. 16-19). He also alluded
to the fact that the floor where he had to stand to light the
pil ot was often slippery due to the presence of a thin coating of
silica dust (Tr. 20).

M. Cool ey stated that he was instructed in the method for
lighting the dryer pilot with a burning piece of paper or
cigarette lighter by M. Chalnmers and by Bill Nvitt, who was his
supervisor prior to M. Chalmers. He had observed M. Chal ners
lighting the dryer with a piece of burning paper and when he
advised M. Chalners that he believed it was unsafe to light it
in that fashion M. Chalnmers inserted a wad of paper towels in
the pilot and Iit it. However, the paper did not catch fire and
M. Chalnmers tried it a second tine, and after a while it caught
and ignited the pilot (Tr. 21-22). M. Cool ey expressed his
concern over the lighting of the dryer pilot with a burning piece
of paper as follows (Tr. 23-24):

Q GCkay. What was your opinion of lighting the No. 6
pilot with a burning piece of paper?

A. Dangerous, stupid.

Q Wy do you say that?

A. | respect things. | just, | have great respect for
things that are supposed to be. They got the correct
way to do it. | will put it like that. They got a
correct way to do it. If they don't do it that way,
don't do it.

Q \What was the correct way to do it?

A.  That panel board. Like |I say, you got three lights
on there. This is time. You got your cleaning to nake
sure you clear it. Al right. Wen that |ight goes
of f, the other one conmes on and you push that, sending
-- that sends the gas.

VWhen that |ight goes off, the other one cones on, you
ignite it. That is the correct procedure.

Q That wasn't working?
~1016
A. No. And this nade ne believe that if this



wasn't working, it is sheer madness not to think
that these others could malfunction. And what if
t hey woul d? You woul d get a doubl e dose of gas
in there. Well, hey, you know

Q \What were you afraid of?

A.  Cetting burned up or blowed up or great danger
That is what | was afraid of.

Q Wre you afraid of falling?

A. | stated before, | was. Falling through this
opening hole in the floor, yes.

Q You stated before that you bid on the drier
operator job, why did you bid on the drier operator job
if you thought it was unsafe?

A Well, to get out of lighting the pilot.
Q And?

A It is much -- how should | say? -- strenuous, and
it i alittle nore pay. But the main reason was to get
out of lighting the pilot.

Q Wy did you think you would get out of lighting the
pilot with a burning piece of paper if you bid on the
drier operator job?

A.  That was before when | was on | abor. Marvin Phel ps
and Snock, they would call Chal mers and he woul d order
me to go back there and light that while they worked

t he control panel

Q So the drier operator didn't usually have to hold
t he burning piece of paper?

A. No, no. | seen the tines, one tine during that
week, me and Marv, | beat himto the control panel and
he didn't say nothing but he | ooked |ike he was kind of
di sappoi nted about it, you know, about |ighting,
reachi ng over.

M. Cooley stated that after he received his bid as a dryer
operator he received five days of training fromMrvin Phel ps, an
experi enced dryer operator who Ilit the No. 6 dryer with a piece
of paper. During his training, M. Cooley stated that he lit it
in that fashion on two occasions, but that he conplained to M.
Phel ps as well as M. Chalners that this was unsafe. He stated
that he had al so conpl ained to Ken Snock and Sam Wat son, two
ot her dryer operators about lighting the pilot wth burning paper
(Tr. 27).
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M. Cooley testified that when he went to work on Friday, My 2,
1980, the last day of his training week, the dryer was down due
to a problemso he proceeded to the lunch room H's foreman told
himto get to work so he proceeded to the dryer area where he
performed sone clean up work and |ubricated the trunion. Foreman
Chal ners then called M. Phelps with instructions to "fire up”
the dryer and when he (Cool ey) |eaned over the railing to |ight
it the hair was singed off the knuckles of his right hand and
that point he decided that he would never again light the dryer
wi th burning paper. After making his mnd up to voluntarily
wi thdraw his bid as a dryer operator and informed M. Chal ners
that he was "pulling his bid" as a dryer operator and infornmed
hi mthat he wanted to go back to his |laborer's job, and M.
Chal ners said "ok". Later that day M. Chalnmers called him and
ordered himto light the No. 6 pilot, and M. Cool ey refused.
M. Chal mers rem nded himthat he was on probation, M. Cool ey
cussed and stated to M. Chalners that he would not light it and
M. Chal ners asked himto cone to his office. Wen he arrived at
the office, a union steward and safety man was present and M.
Chal ners indicated that he wanted M. Cooley "off the property".
M. Cool ey thereupon was sent home, indicated to his union
steward that he wished to file a grievance and left (Tr. 27-32).
He has not been enployed since that time (Tr. 32).

On cross-exam nation, M. Cooley testified that he has
wor ked in other plant open areas other than the No. 6 Dryer, sone
of which he considered to be unsafe. He indicated that he did
conpl ai n about one of these areas, but clained that he was "in
t he dark" about any conpany safety neetings (Tr. 35). He
believed the entire plant was unsafe and stated that he had
call ed unsafe conditions to the attention of his supervisors in
the past (Tr. 37-39). M. Cool ey conceded that he conplained to
M. Chal mers about "doing | aborer's work", such as cl eaning
around the dryer, when he was in fact a dryer operator trainee.
He explained that he did not |ike working around a steel floor
whi ch had water on it and which was near the electrical dryer
control panel. After he burned his knuckles, he decided he had
had enough and he wi thdrew his bid, and he conceded that the
pilot incident wasn't the controlling factor (Tr. 45-46). He
al so stated that he knew he was on probation and felt that
managenent wanted to get rid of him He al so conceded cursing
and usi ng profane | anguage when speaking with M. Chal ners, but
i nsisted that he was not cussing "toward him but was upset over
the fact that he had withdrawn his bid (Tr. 46). He also
conceded that rather than going to M. Chalners' office he told
himthat he would neet himin the [unch room and when he finally
met himthere M. Chalnmers told himhe wanted himoff the
property and that he was fired for refusing a direct order (Tr.
47-48). The follow ng Monday, he met with M. Bentgen and his
uni on stewards, and he confirmed that he filed a grievance and
identified a copy of the grievance which a union steward prepared
for him(Exhibit R1; Tr. 47-53).

M. Cool ey confirmed his prior probation before his
di scharge on May 2, 1980, and he al so confirmed that he had ot her
di fferences with conpany nanagenent whil e on probation and that



he was suspended for a week (Tr. 57-48). He explained that he
was suspended for not follow ng a supervisor's order and that he
realizes that he could have been fired for that incident (Tr.
60) .
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M. Cooley testified that prior to May 2, 1980, he conpl ai ned
several times about the burner problem and these conplaints
i ncl uded complaints to his supervisors as well as to other dryer
operators and a union safety man (Tr. 61-62). 1In response to
further questions, he confirmed that he singed his knuckles on
May 2, 1980, when he attenpted to light the pilot wth burning
paper, and that coupled with the other problens he decided to bid
off the job as dryer operator (Tr. 64). He stated that while he
can read pretty well, he has difficulty in witing and has
difficulty in expressing hinmself in witing (Tr. 65).

Hlliard W Bentgen testified that he has worked at the
quarry in question since February 1980, and is now the Industri al
Rel ati ons Safety Director. He has served in this position since
June 1980, and prior to that tinme was the Industrial Relations
Supervisor. 1In 1980 the quarry had 90 enpl oyees and conpri sed
650 acres. The quarry mnes and processes silica sand. He stated
that in 1980 dryer operators were required to make witten
i nspection reports, and he identified exhibit G8 as the reports
for March and April 1980 (Tr. 82-85).

M. Bentgen expl ai ned the procedures for term nating
enpl oyees and he indicated that M. Cool ey's probationary period
was fixed by an Industrial Board decision. He identified exhibit
G1 as a letter sent to M. Cooley term nating his enpl oynment,
and he confirmed that the letter stated that he was di scharged
for (1) refusal to follow the instructions of his foreman; (2)
use of foul and abusive | anguage in dealing with his forenman; and
(3) his prior disciplinary record with the conmpany. He also
expl ained that the failure by M. Cooley to follow his foreman's
orders was in connection with his refusal to assist in the
lighting of the No. 6 dryer, and the charge of using foul and
abusi ve | anguage resulted fromforeman Chal ners telling him
(Bentgen) that M. Cooley used "violent profanity” against him
over the tel ephone. M. Bentgen related the circunstances
surroundi ng the discharge as follows (Tr. 88-89):

Q \What was the subject of the conversation in which
John Cool ey used this profanity?

A. M. Chalners related to ne that he had instructed
M. Cooley to go assist in lighting the drier and this
resulted in the profanity from M. Cool ey.

Q How was he instructed to do it?

A. | couldn't give his exact words. M. Chal ners
informed me that he had nerely instructed John Cool ey
to assist in lighting the drier

Q How was he supposed to assist?

A. | assune he was going to hold the burning piece of
paper or whatever, to light the drier

Q Al right; thank you



To your know edge has anyone ever been fired for using
profanity by Otawa Silica Conmpany?
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A. Not to ny know edge, no.

Q Had John Cool ey used foul and abusive | anguage
wi t hout refusing to help Marvin Phelps light the No. 6
drier, with a burning piece of paper, would you have

fired hinf

A In viewof M. Cooley's prior record, yes, | would
have.

Q In viewof his prior disciplinary record?

A.  Yes, for insubordination. W tend to reviewthe
job refusal and insubordination, both as
i nsubordi nati on acts.

Q You nean both the job refusal and the profanity?

A. Yes. It could be a job refusal one tine, the
profanity the next tine.

Q This was the same conversation, wasn't it?
A. | amtal king about his prior instances.

Q Prior instances?

A Yes.

M. Bentgen testified that he investigated the circunstances
surroundi ng the discharge of M. Cooley and that this consisted
of conversations with the foreman and M. Cooley in the presence
of union stewards. Based on the information which canme out he
made t he decision to discharge M. Cooley. He believed that he
asked M. Chal ners whether he told M. Cooley to Iight the pil ot
wi th a burning piece of paper, but could not recall what M.

Chal ners' response was. He confirmed that M. Chal ners did not
deny that he asked M. Cooley to light the pilot in that fashion
and assunmes that he did instruct himto do it in that fashion
(Tr. 90). Later, during M. Cooley's grievance, M. Chal ners
stated to himthat M. Cool ey had never inforned himabout any
problenms with the No. 6 dryer (Tr. 90). M. Bentgen confirned
that his investigation revealed that foremen had instructed
peopl e to assist the dryer operator in lighting the dryer with a
burni ng pi ece of paper, and that the forenen thensel ves had done
it this way. This occurred on five or six occasions during a two
or three nonth period prior to M. Cool ey's discharge. After
MSHA' s investigation of M. Cooley's conplaint, he issued a
menor andum i nstructing personnel not to light the dryer with a
burni ng pi ece of paper and he did so because "it was unclear in
my m nd whether it was unsafe or not. | did not have the

i nformati on or know how' (Tr. 92). M. Bentgen conceded that he
had his doubts and questioned the nmethod of |ighting the dryer

wi th a burning piece of paper, and he was aware that enpl oyees
were lighting it in that fashion (Tr. 92-92).
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M. Bentgen admitted stating to MSHA investigator Russell Spencer
that the lighting of the No. 6 dryer pilot with a burning piece
of paper was an "unaccepted practice". He did not nmean this to be
interpreted as "unsafe", but rather, nmeant that there is a
"preferable practice" or "better way" (Tr. 94). He explained his
answer further as follows (Tr. 95-96):

Q You said it was an unaccepted practice by the
managenent of Cttawa Silica? It was an unaccepted
practice?

A.  Yes, for several reasons, not necessarily the
safety factor. One, it took two men to light a drier
t hat shoul d have only taken one.

Q Right.

A | think in nmy mind at the tinme that that figured in
there as inportant as any other reason

Q That's right, because that mght show it wasn't
designed that way; it m ght be unsafe. |Is that
correct?

A. That wasn't in nmy mnd at the tine.

Q That's right. You were saying it was an unaccepted
practice, is that right?

A. It is unacceptable.
Q Wy wouldn't you accept it?
A.  For the reasons that | have stated.

Q

. That it would take two people to do the job of one,
wasn't designed that way?

A No, it wasn't.

JUDGE KQUTRAS: The other answer is: after M.
Anderson from MSHA called him he got the word MSHA
didn't ook too kindly with [ighting the paper, he is
liable to get a citation so he issued a menorandum
setting the conpany policy; isn't that possible?

THE W TNESS: Yes.
JUDGE KQUTRAS: Isn't that right?

THE WTNESS: Like I say, | didn't know whether it was
safe or not. | wasn't worried about the citation

M. Bentgen stated that he was famliar with the burner on
the No. 6 dryer and that the pilot is designed to be lit by one
enpl oyee standing at a control penal about ten feet away, and he



identified exhibit G2 as a
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copy of the drier start-up procedures which were a part of the
dryer operator's job description and they were in effect in My
1980 (Tr. 97). He confirmed that the procedures do not reflect
that nore than one person is required to light the dryer, and he
al so confirmed that the conmpany did not contact the dryer

manuf acturer before ordering enployees to ignite it by neans
other than the automatic controls (Tr. 98). He confirned that
the dryer procedures contain a notation indicating that the dryer
purge was "junped out", and he has not been able to contact any
know edgeabl e el ectricians or mai ntenance people to confirmthat
the purge was in fact bypassed as noted on the instructions (Tr.
99). He explained that the notation was typed on the exhibit in
May 1978 by an individual who is no |onger with the conpany, and
M. Bentgen believed that the No. 6 purge had been repaired, and
he could find "nothing to nake ne believe otherw se" (Tr.
99-100) .

M. Bentgen identified a copy of a portion of the
manuf acturer's bookl et concerning a flame scan burner dealing
with the operation of the dryer burner, and he expl ained the
purge system (Tr. 102-104). Wth regard to any purge bypass, M.
Bentgen stated that his repair records do not reflect when the
purge was repaired (Tr. 106), and he confirmed that M. Chal ners
was fired by plant manager Terry Fester for poor work perfornmance
as a supervisor and for reporting to work on two occasions while
intoxicated (Tr. 107). M. Bentgen identified exhibit G4 as the
| abor - managenent agreenent in effect between the union and the
conpany in May 1980. The agreenment becane effective Novenber 10
1979, and it expires Novenber 12, 1982 (Tr. 111).

On cross-exam nation, M. Bentgen stated that the No. 6
dryer had problens in that a deflector which was installed to
concentrate the gas flame toward the igniter spark plug was
renoved, and fabricated replacenents were constantly being
renoved by persons unknown (Tr. 115). To his know edge, there
have been no accidents connected with the No. 6 Dryer (Tr. 116).
M. Bentgen stated that when he nmet with M. Cool ey on Monday,
May 5, 1980, M. Cooley said he refused to do the job for safety
reasons and deni ed using foul and abusive | anguage agai nst M.
Chal ners. He also stated that M. Cool ey had never spoken to him
about safety conplaints, and that M. Chalnmers had no authority
to fire M. Cooley. He also indicated that when M. Cool ey
returned to the plant on Monday, May 5, he cane in late in the
afternoon as if he were going to work (Tr. 118), and he nade the
decision to fire himfor the reasons stated earlier (Tr. 119).
He expl ained the grievance procedures and detail ed the
three-steps involved in M. Cooley's grievance, and confirned
that it was rejected and his discharge was sustained (Tr.
119-124).

In response to bench questions, M. Bentgen stated that as
of 1978, the notation on the dryer procedures reflecting that the
purge was "junped out” would inidcate to himthat this was
probably true (Tr. 127), and that for the period 1978 and 1979 it
was probably "junped out". However, he indicated that an
el ectrician who had been at the plant for three years had no



know edge that the purge was "junped out” (Tr. 128). Wth regard
to the nmeeting with M. Cooley and the union stewards, M.
Bentgen stated that the chief steward told himhe would not want
to light the dryer with burning paper because he was not a dryer
operator and knew not hing about it. M. Bentgen stated "I was of
the sane opinion at the tinme because
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I didn't know anything about it", but he went on to state that he
relied on the foreman's statement that he believed it was safe
and "he was the expert at the tinme I consulted with hinm (Tr.
135-136).

Responding to a question as to whether he believed the
lighting of the dryer with a burning piece of paper was safe, M.
Bentgen replied as follows (Tr. 136-137):

Q Do you still feel that the Iighting of this burner
by manual neans is safe?

A. There is a preferable nethod. | don't think it is
unsafe. | have done it nyself and I would do it again.

M. Fortescue nentioned the fact that applying the
flane to the gas, if there is a drier operator there
and | am hol di ng the burning piece of paper, he turns
on the gas, there is a flame about that |ong conmes out
of the pipe, directed in that direction and I am
standi ng here hol ding the paper with the flame; unless
he were to turn the gas on, and holding it there for
some period of time, which you cannot do, because there
is a safety device for that, if there is no flame in
the gas to the pilot. |If this were to happen and then
| were to light the flame, then there mght be an
explosion. But | can't imagine the safety devices that
are put in there, the scanning devices on the pil ot
woul d cut the light off to the pilot, if there is no
flane. The fact that the operator is standing there to
turn the gas on while I have the flame to the pilot,
can't imagi ne any unsafety.

Q \What if the purge is inoperative, if the purge is
not operating?

A. If the purge is not operating, | don't think there
woul d be any chance of explosion fromthe pilot |ight.
There may be a chance of explosion after the main
burner is kicked on, if I were to walk away fromthe
pilot. But I don't think | amqualified to answer

t hat .

Wth regard to the conpany's notivation in discharging M.
Cool ey, M. Bentgen indicated as follows (Tr. 141-142):

Q O course. This whole case is what the state of
mnd of M. Cooley was at the time of his alleged
refusal to performthe task of lighting that pil ot

[ight by whatever neans. You seemto take, sone people
seemto take the position here it was an act of

i nsubor di nati on, conmpounded by the fact that he had
simlar problens of an insubordinate nature in the
past .
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A. W believed at the tinme of discharge, and we stil
have the belief, that M. Cooley's job refusal was not,
in fact, based upon a safety allegation, due to the fact
that he did not nention anything about safety to the
supervisor until after he was being sent hone. That
was our case through the Industrial Board; that was
our belief at the tinme and still is.

Q But you heard his testinony that he had conpl ai ned
to two or three drier operators before. 1In fact, he
conpl ained to M. Chal ners.

A. M. Chalner denies that he ever nmade those
conpl ai nts.

Q | understand. So your position in this, as a
result of conversations the followi ng Monday, it would
be the conpany's position rather, that M. Cool ey
brought in the question of not being safe as an

aft ert hought ?

A. That was the position. W always took the

hypot heti cal position that, say the job was unsafe,
woul d M. Cool ey have been fired anyway because of the
way he reacted? W decided that based upon his record
of simlar instances that he acted in the same way he
had acted in all the other ways, and that was i nproper

Q Wuld you classify himas a hot head?

A. Yes. | think M. Cooley has a tenper. Like
said, he has to work on it.

Q You heard his testinony that his obscenities and
his cursing, et cetera, were not directed at the
i ndi vidual but directed at the principle of his being
forced to light this burner on several occasions?

A. The foreman does say he felt obscenities were
directed at himrather than varied in nature.

Q \Wat is the company's present position again wth
respect to the refusal by an enployee to light this
burner manually? You say it is not an accepted
practice and it would be subject to discipline?

A.  That policy was issued when | had the doubt,
pronmpted by Tom Anderson. | haven't retracted that
policy. But that has never been a question, because
the cowel|l has never been renoved.

M. Bentgen detailed the prior disciplinary problens
concerning M. Cool ey which included suspensi ons and probation
for insubordination, job refusal, and absenteeism but he
i ndi cated that known of these
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incidents were related to any safety conplaints made by M.
Cooley. He also indicated that during his tenure as the

i ndustrial relations officer he received no safety conpl aints
fromM. Cool ey, nor was he ever advised that any such conplaints
were ever filed (Tr. 145).

Kenneth R Snock testified that he is enployed by the
respondent as a dryer operator, and has served in that capacity
"off and on about two years". M. Snock stated that during one
of his breaks on Friday, May 2, 1980, he encountered M. Cool ey,
and was advised by M. Cooley that he had withdrawn his bid for
dryer operator and "was back on labor". Since the dryer
operator's job paid nore noney, he asked M. Cooley for an
expl anation as to why he had withdrawn his bid, and before he
could answer he was sunmoned to the phone to answer a call from
Dave Chal mers. M. Snock overheard part of what M. Cooley said
and it included some cussing by M. Cooley. M. Cooley hung the
phone up, but M. Snock could not recall exactly what M. Cool ey
told himwith regard to why he bid off the dryer operator's job
(Tr. 149-150).

M. Snock stated that while M. Cooley was enpl oyed as a
| aborer had assisted himin lighting the dryer, as did another
| aborer. Although M. Snock knew that M. Cooley did not |ike
lighting the dryer pilot with a burning piece of paper, he could
not recall himspecifically stating that he believed it was
unsafe and M. Snock did not inquire as to the reasons why he did
not like lighting it in that fashion (Tr. 150). M. Snock
identified exhibit G 10 as certain dryer operator reports which
he filled out during the period February through April 1980, and
they were submitted to M. Chalnmers (Tr. 151). M. Snock al so
stated that he had observed M. Chalners light the dryers with a
pi ece of burning paper and that this was before M. Cool ey was
fired (Tr. 151).

On cross-exam nation, M. Snock testified that he was
assigned to the dryer a week or so before M. Cooley was fired,
and at that tine he was aware of the fact that the purge cycle
had been "junped out”. He explained that the dryer woul d not
light and that the wire had been burned off due to people putting
paper in. The paper would ignite the wire, but if "someone
stretched it out and ran it around the spark plug and it would
work. It worked occasionally" (Tr. 152). He reported the matter
by indicating that "pilot needs to be fixed" on his reports. He
stated that the purge cycle was the "yellow light on the console"
and when that indicator |light would cone on, this would indicate
that the purge was conpleted (Tr. 153). He had reason to believe
that the purge was not working because the pilot button would not
[ight when it was depressed, and the burnt wire, coupled wth
sand and water which would get into the pilot, caused the
problem He also stated that the pilot deflector was m ssing,
but he saw no one renove it, nor could he state why anyone woul d
want to renmove it (Tr. 154).

In response to bench questions, M. Shock stated that the
t el ephone conversation between M. Cooley and M. Chal nmers | asted



a few minutes and he only overheard M. Cool ey speaki ng, and the
expl ai ned what he heard as well as what followed later in the day
(Tr. 156-157):
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Q Do you recall what the subject of the conversation
was when he was cursing?

A Yes. It was to light the pilot.

Q Was it over the pilot light being difficult to
l'ight?

A. As near as | can renenber, John didn't want to
light it. 1 don't know what the reason was. | didn't
hear it stated.

It could have been because he thought it was unsafe.

But then again, it could have been that is the way John
does things. He fails to get sonme things out. Mybe
that was it. | don't know

Q Dd M. Cooley say anything to you that day about
his difficulty with the pilot light and the burner and
that sort of thing?

A. Later on in the day, yes.

Q But not prior to the conversation?

A. No, no, he didn't.

Q \What did he tell you later in the day?

A, He felt that it was unsafe. | had to |leave. | had
to go relieve the drier. | coundn't stick around, you

know, to talk to him

Q Were you aware of the fact that he, or had he ever
told you that he was burned or received sone injury
fromtrying to light the pilot before?

A. Yes. It does sort of ring a bell. It seens to ne
that he did tell ne that but I don't knowif it was
after the phone call or a long tine before, or what. |
don't know. It has been so |ong.

M. Snock detailed the procedures he and M. Cool ey foll owed
while attenpting to light the dryer pilot, and he indicated that
90% of the tinme it did not light. |If M. Snock had no paper or
mat ches, he woul d ask any | aborer who happened by to assist him
Soneone had to be at the control panel while the other person was
at the pilot light location. He later devel oped his own system
for lighting it by himself. He would insert a piece of paper
into the pilot hole, light it, and he would then run over to the
control panel while the paper was burning. He believed this
practice was safe, and replied as follows as to how others may
have felt (Tr. 159-160):
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Q Doesn't it strike you as unusual that M. Cool ey
is the only one that feels that this is unsafe to Iight
it that way?

A.  No, | have heard other people say they thought it
was unsafe, but | never -- Put it this way: they
haven't been around it as nuch as | have. | have been
around it quite a bit nore. | was on production
relief, which | have to know how to operate the driers
in case one of the operators don't show up, | have to
t ake his place.

Q How long was M. Cooley around at the time, prior
to the tinme this happened?

A Wll, | really -- Wll, he didn't know that much
about it.

Q You don't consider himto be as experienced as you?
A, No.

Q In that situation do you find it unusual that he
was reluctant, assum ng that there were experienced
persons to light it?

A. Not really.

James Marvin Phel ps, testified that he has been enpl oyed
with the respondent for two years and nine nonths. During the
period Apil 1978 to May 2, 1980, he worked as a dryer operator
and he was assigned the task of training M. Cooley as a dryer
operator during the week when he was discharged. M. Bentgen
assigned himthe job of training M. Cooley and M. Phel ps stated
that the automatic lighting systemfor the No. 6 dryer was not
wor ki ng during the week in question and that it had not been
working for two or three nonths prior to M. Cool ey's discharge.

M. Phelps identified exhibit G 11 as copies of 10 reports
he filed with the respondent with respect to his daily inspection
of the No. 6 dryer, as well as other equipnment for which he is
responsi ble. The reports reflect dryer conditions which required
mai nt enance and attention, and the reports are routinely nade by
hi m when he finds equi pnent in need of maintenance or repair.

M. Phel ps stated that prior to his bidding on the dryer
operator's job M. Cooley helped himlight the No. 6 drier. Two
people were required to light the dryer because the automatic
lighting systemwas not working properly. One man was required
to be at the control panel to activate certain buttons, and a
second man was required to be at the dryer burner location in
order to manually light the pilot light. M. Phelps would
position hinmself at the control panel, and M. Cool ey would Iight
the pilot light by neans of burning paper over the pilot light.
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M. Phel ps confirmed the fact that foreman Chal ners was aware of
the fact that the automatic dryer |ighting nmechani smwas not
wor ki ng and M. Phel ps stated that he advised M. Chal ners of
this fact. M. Phelps also confirmed that M. Cool ey conpl ai ned
to himthat lighting the dryer with paper was unsafe, but he did
not know whet her M. Cool ey comunicated this fact to M.
Chal ners (Tr. 166-170).

On cross-exam nation, M. Phel ps asserted that the probl em
with the automatic lighting mechanismfor the No. 6 dryer was an
"on and of f" situation. He explained that the problenms were
intermttent and resulted fromthe fact that the netal covering
over the pilot light area was being "ripped off". He reiterated
the fact that M. Cool ey conpl ai ned about the unsafe practice of
lighting the No. 6 dryer manually by use of a piece of paper

M. Phel ps stated that on May 2, 1980, when he cane to work
the dryers were out and no production was in progress. There was
a problemwith a crane and the dryers were not on. He received a
call from M. Chalnmers at approximately 5:30 p.m, and M.
Chalners instructed himto light the No. 6 dryer. He believes
that M. Cooley assisted himin lighting the dryer at that tine
by means of a piece of paper. The pilot |ight subsequently went
out and M. Chalners called hima second tinme and instructed him
to light the dryer. M. Cooley refused to help himand stated
that it was unsafe. M. Phelps reported this to M. Chal ners and
asked himto send soneone to help himlight it. M. Chalners
came and lit it hinmself and M. Cooley left the area and went to
the cafeteria after advising M. Phel ps that he was wi thdraw ng
his bid for the dryer operator's job.

M. Phel ps stated that he was not present during the phone
conversation between M. Cooley and M. Chal mers and he coul d not
testify as to that conversation (Tr. 170-178).

In response to further bench questions, M. Phel ps stated
that he never attended any conpany safety neetings, and he
bel i eved the purpose of the dryer purge system"was to cl ean out,
if there was any gases left in the line it would bl ow them out so
there wouldn't be any built-up gas in there" (Tr. 181). As for
any conplaints made by others with regard to the dryer, and M.
Cooley's reluctance to light it, he stated as follows (Tr. 179,
182):

Q Do you find it unreasonable -- This may be a
difficult question for you to answer, but | still ask
it anyway. Do you find it unreasonable for M. Cool ey,
under the circunstances to refuse to light it?

A. If he thought it was unsafe, he thought it unsafe,
you know. That's all

* * *x * *

Q Have you ever heard of any other enployees at this
facility, at this organization, conplain about the
met hod in which the pilot [ight was being it on this



burner or any other burner, for that matter?
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A.  None of the drier operators conplained about it, you
know. That wasn't the right way to do it, but we all do it.
W didn't feel it was unsafe. Sonme of the other enpl oyees,
you know, told us it wasn't safe, we shouldn't be doing it
t hat way.

Q Who were sone of these other enpl oyees?

A | can't really renenber. Just people talking.
Q Just general conversation and chit chat?

A. R ght.

Q Wy would they talk to you about it?

A. | don't know. It would just come up, | guess.

And, at pages 183-184:

Q | have a little difficulty in listening to the the
testimony of witnesses today. Everybody seens to be
tal king to each other about the manner in which this
thing is lit. Sonme people think it is safe; others

don't.

A. That is not the right way to do it. It is not the
safe way to do it, but | didn't feel I was in any
danger.

Q No. Wiat | amsaying: if enployees, if this were
a topic of conversation one would think at |east sone
safety people would be involved or soneone at | east
woul d nmention it to sonmebody.

A Wll, they did, they did. The office knew about
it, you know

Q Wich office?

A.  The nmanagenent, | guess. The foreman knew about
it, you know

Q Knew about what? Knew about the way it was being
lit?

A.  Yes, they knew the way it was being lit. They did
do it; Chalners did it.

* * *x * %

Q Did soneone nake a decision -- Did soneone cone

in and | ook at these two driers, nangenent cane to the
conclusion that it was safe. Fromthat point it would
be standard operating procedure to light it with a
newspaper ?
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A.  No.

Q It was just what? It was an accepted practice?

A. | can't say what they were thinking. | don't know
| don't know why they didn't fix it sooner. They knew
about it beforehand.

Q Now, when this systemis operating perfectly, with
the use of the button, | assune there is no need to use
a newspaper, right?

A. R ght.

Q It is all done automatically?

A. R ght.

Q Is that the better way?

A _Itistheright way; it is a better way. It is
easi er.

M. Phel ps stated that during the entire week that he
trained M. Cooley on the No. 6 dryer, the pilot had to be lit by
means of paper and that it would not |ight automatically (Tr.
198). He also indicated that the No. 5 dryer, which had the sane
ignition systemas the No. 6 dryer, worked well and would Iight
automatically (Tr. 201-202).

Kenneth Stumpnier testified that he has been enpl oyed by the
respondent for over nine years, and approximtely six years ago
he worked as a dryer operator for about a year. He stated that
he has observed David Chal ners' work habits and M. Chal ners
"didn't have much regard for safety” (Tr. 203). He explained
that M. Chal mers would do things that other enpl oyees woul d not
do because of safety reasons. M. Stunpmer stated that he was a
union steward in May of 1980 and on Friday, May 2nd of that year
he spoke with M. Cooley in the lunch roomand M. Cooley told
himthat M. Chal mers was sendi ng hi m home because he woul d not
light the No. 6 dryer with a piece of paper. After M. Cool ey
told himthat he would not light it in that manner because it was
unsafe, M. Stunpmier attenpted to speak with M. Chal ners about
the matter but he refused to speak with him (Tr. 203-205).

M. Stunpmier testified that he was at the neeting with M.
Cool ey and M. Bentgen on Mnday, May 5, 1980, and he told M.
Bentgen that he too would not light the No. 6 dryer with a
burni ng pi ece of paper because he believed it was unsafe to |ight
it inthat fashion. A nonth later, M. Bentgen issued a
menor andum stating that anyone found lighting the dryer with a
burni ng pi ece of paper would be subject to disciplinary action,
i ncludi ng di scharge (Tr. 206).

On cross-exam nation, M. Stunpmer confirmed that M.
Chalners is no | onger enployed with Gttawa Silica and he believed



he was in Utah. |In the past he never heard M. Chal ners order
anyone to do anythi ng unsafe
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and when he was a dryer operator he experienced no problens in
lighting the No. 6 dryer automatically. M. Cooley had not

previ ously conpl ai ned to hi mabout any unsafe working conditions
connected with the dryer. Al though M. Cooley was "kind of nad"
when he spoke with himon May 2, he could not recall his using
any profanity (Tr. 208). He assisted M. Cooley in preparing his
grievance a few days after his discharge, and he believed that
M. Chal mers "had bad feelings toward John" (Tr. 213). However,
he stated that this was only his opinion and he based it on the
fact that M. Cooley and M. Chal mers did not "joke around

toget her" as other workers and forenen do (Tr. 217).

MSHA | nspector Russel L. Spencer testified that he was
enpl oyed as a special investigator and confirnmed that he
conducted an investigation in August, 1980, in connection with
the discrimnation conplaint filed by M. Cooley. M. Spencer
stated that he had never been to the quarry in question
previously and that he observed the No. 6 dryer on two occasi ons
during his investigation, once on August 20, and agai n on August
21, 1980. He described the area around the No. 6 dryer, and
stated that he nmeasured the distance fromthe railing position
where one would stand to light the burner pilot light to the
pilot light, and determined that it was 54 inches. The dryer is
| ocated on the second floor which is approximately eight feet
about ground | evel, and adjacent to the railing is an opening or
hol e whi ch nmeasured 24 inches by sixty inches, and which is
between the railing and the pilot light location. The floor was
wet and sandy and he observed no defl ector shield over the pilot
light. M. WIllard Stubbl ebine,an electrician, was wi th him at
the tine and he hung over the floor hole denonstrating how he
woul d l'ight the pilot light (Tr. 230-235).

M. Spencer testified as to his mning background and
experi ence whi ch began in 1951, and he stated that he has been a
Federal mne inspector since 1970. Hi s experience also includes
enpl oyment as a state safety inspector with the M chigan
Departnment of Labor (Tr. 242). M. Spencer stated that he did
not believe it was safe to light the No. 6 dryer pilot with a
burni ng pi ece of paper because the automatic ignition controls
which were installed for the dryer were installed for that
purpose. He also indicated that the dryer was not intended to be
ignited manual ly, and that when he recently visited the dryer
site on Monday, Decenber 14, he attenpted to reach the spark plug
igniter fromthe position where persons using burning paper were
standi ng, and he had difficulty doing it. He also believed that
the area where he stood presented slip and fall hazards due to
the wet floor and the proximty to the floor hole (Tr. 243-245).

On cross-exam nation, M. Spencer stated that he was not
personal ly aware that the dryer had been substantially nodified
since he first observed it in August 1980, but that M. Bentgen
informed himthat this was the case. He also stated that he had
not attenpted to reach the pilot light in August 1980, when he
was there, and that the floor hole conditions were based on his
1980 observations (Tr. 246-247).
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In response to bench questions, M. Spencer stated that he
observed no substantial changes in the dryer that may have taken
pl ace since August 1980, and that the operator controls have not
been changed, and the location of the railing around the dryer
has not changed within an inch or so. He also confirmed that he
never inspected the plant in question other than to investigate
M. Cool ey's discrimnation conplaint (Tr. 249).

M. Spencer stated that he has inspected nunmerous sand and
gravel and crushed stone m ning operations covered by the Part 56
safety standards, and that those standards would apply to a
silica sand operation such as those conducted by the Qtawa
Silica conpany. He conceded that he is not famliar with the
dryer in question, is not an expert, and he has never worked on
such a dryer (Tr. 251). He was not aware of any mandatory safety
standard which would apply to the dryer in question, and he
i ndicated that the question of whether lighting it with a piece
of paper was an unsafe act which woul d depend on such
circunstances as to whether the floor was wet or slippery,
whet her the person extended hinself over the railing, and whether
saf e access was provided. Also, consideration nust be given to
whet her the dryer was intended to be ignited by paper, or whether
the dryer could be considered as "defective equi pment” under
section 56.14-25 or 26. (Oher considerations would be whet her
the dryer purge cycle was burned out and the possibility of
pre-ignition (Tr. 252-256).

Respondent' s Testi nony and Evi dence

Wl lard Stubblebine, testified that he has been an
electrician for 23 years, and has worked in that capacity for the
respondent since January 2, 1979. He is responsible for the
el ectrical performance of all of the equipnment in the plant,
including the dryers. Prior to May 1980, the No. 6 dryer had
problens in that sand was getting into the burner, preventing the
pilot light fromlighting. |If it does not light within 30
seconds, it shuts down. He fabricated a shield to hold back a
pocket of gas which would facilitate lighting the pilot. The
shiel ds kept getting lost, so the nmen used paper to ignite the
pilot. The purpose of the shield or deflector was to keep the
sand out of the burner, and it was first installed on the dryer
in early 1979. The dryer was not equi pped with a shield when he
first began working on it, and he fabricated themout of tin hose
clanp, and he replaced it eight or ten tinmes during the first
hal f of 1980 (Tr. 261-264).

Wth regard to any conplaints regarding the lighting of the
pil ot by means of burning paper, M. Stubblebine testified as
follows (Tr. 265-266):

Q How would you find out that it had to be repl aced?

A. Normally the operators woul d conpl ai n about
lighting it with the paper.

Q How would you find out about it?
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A. | shouldn't say "operators conplain;" they didn't
conplain to ne. If they were conplaining to the boss,
I don't know. | would find out a lot of times by
wal ki ng back. A kid that used to be on the third
shift, Marshall, would tell nme. He wasn't conpl ai ni ng.

He used to like lighting it with a paper. He had

his own little thing worked out. He didn't step over
the railing |ike you, he draped a paper towel out of
the burner or wired it up and the pilot would catch on
fire and the burner would |ight.

| can't really remenber operators conplaining to ne.
renenber themtelling me it wasn't working, but as far

as reaching a real and heavy conmplaint, | don't know.
Now, how often, you know, if they ever conplained to
the foreman, | don't know. A lot of time I think Russ

Heyman may have mentioned it to me. Ofhand | can't
renenber anybody com ng over to the shop saying it is
not wor ki ng.

Q D d anybody ever conmplain to you that they felt it
was unsafe to light it by paper?

A. | can't say for sure because | hear so much junk in
the unchroomthat don't mean nothing. | can't say.

Q D d John Cool ey ever conplain to you?

A.  No. John Cooley, | never talked to.

Regarding the lighting of the burner with a piece of paper

or cigarette lighter, M. Stubblebine stated as follows (Tr.

266- 267) :

Q Do you have an opinion as to whether or not it is
safe to light the burner with a burning piece of paper
or cigarette lighter?

A Well, ny opinion, you know, | don't think it is.
VWhat you are lighting is just the pilot. There is so
much safety involved, to get the main gas open, you
know, and | guess in extrene cases -- | don't know what
t he percentage would be -- the main burner may open
soneti nmes, but | don't know

| tried to light the main burner already w thout the
pilot. | couldn't get it lit. You ve got to get the
pilot lit. You have to have your roof blower on. You
have to have your conbustion bl ower on. You have a
high and lowgas limt. You have an air limt fromthe
conbustion blower just to ignite your pilot. Wen you
push the button to get your beep you have a Honeywel |
control unit and you have 30 seconds to light it. |If
it don't light it shuts down and starts punping again.
kay?
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Now, once you get the pilot, I think within 15 seconds
you got to have an established pilot within 15 seconds
for the main gas to open, which is a notorized safety
shut-of f valve for the gas. Once you establish pilot,

that opens. Now, | never seen one open wi thout establishing
a pilot, although I think, like I said, it is probably
possible. | never sawit.

Q Do you believe it is safe or unsafe to to light it
t hat way?

A | think it is safe.

M. Stubblebine testified that at the present tinme the No. 6
dryer purge cycle is working, but that in the past there was a
problemw th an electrical alloy which would affect the purge
cycle. However, since 1979 he has never known the purge cycle on
the No. 6 dryer to be "junped out™ (Tr. 268). Since May 1980, a
new conveyor was installed al ongside the dryer and the railing
was noved back somewhat and made higher. Al though the water and
sand probl ens around the dryer were "bad" in 1979, it is now
under control (Tr. 269-270).

On cross-exam nation, M. Stubblebine stated that while sand
and water was present in the dryer area in May 1980, he observed
no "buil d-up" of such materials. He indicated that it was a
common practice to clinb over the railing and stand on an
adj acent |-beamnext to the cover to light it. He also observed
a foreman light the pilot with material wapped around a hangar
wire and he considered that to be the "worst way" to light it
(Tr. 270-274).

M. Stubbl ebi ne stated he had heard tal k anong sone
enpl oyees that lighting the dryer pilot with paper was unsafe,
but he believed the majority of talk is not by the dryer
operators but by others. He also indicated that the dryer
operators are normally responsible for lighting the dryers and
that |aborers would be expected to do this if they were assi gned
the job. He could not explain the notation on the dryer
instructions (exhibit G2) that the purged had been "junped out™
Even if it were junped out, he would still not be reluctant to
light it with a piece of paper. However, he has known of
i nstances where the purge was "junped" or "shorted" to save the
three to five minutes waiting tine for the purge cycle to start
agai n.

M. Stubbl ebi ne expl ai ned the operation of the dryer purge
system and stated that if the pilot does not light the first
time, another three or four mnutes will pass before an attenpt
to again initiate pilot can be nmade. He indicated that "you just
keep going until you get it lit", and "that is where you can run
into a problent (Tr. 279). He explained that he did not know
what could occur with the dryer, but with a blast furnace
repeated attenpts to initiate pilot could cause a gas build-up
"inside the blast furnace that would blow'. He believed any such
gas build-up in the dryer would disperse into the air because it



is so open (Tr. 279).
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When asked whet her he knew what the instant case was all about,
M. Stubblebine replied "I think it is sonething about John
Cool ey's discrimnation", and he further stated as follows (Tr.
280-281):

Q Let nme tell you what it is about so | can ask you
this question. Put yourself in John Cool ey's shoes and
he is asked to light that pilot with a piece of paper
and he refuses to do it because he thinks it is unsafe;
not because you think it is unsafe. He thinks it is
unsafe. And they tell John Cool ey, you know, "M.

Cool ey, your job here is to follow instructions and
when you are told to light the system light the drier
you light the drier. |If you don't that is

i nsubordi nation, et cetera, and therefore you are

subj ect to discharge for failing to follow orders.”
Leavi ng asi de some other facts in this case that I
haven't given you, putting yourself in M. Cooley's
shoes, what would be your reaction to that situation?

A. | would have to respect his opinion. If | thought
it was unsafe to light it then | would have to have a
case up nyself, | guess, because | wouldn't light it if

| felt it was unsafe.

Q But you personally don't think it was unsafe in
this case?

A.  No.

Q I think that you have lit it, you have put the fire
to the pilot many tinmes?

A.  Not many tines.
Q You have done it on occasion?
A Yes.

Di scussi on

In Secretary of Labor on behalf of David Pasula v.
Consol i dati on Coal Conpany, 2 FMSHRC 2786 (Cctober 14, 1980)
(hereinafter Pasula), the Conm ssion anal yzed section 105(c) of
the Act, the legislative history of that section, and sinilar
anti-retaliation issues arising under other Federal statutes.
The Conmi ssion held as foll ows:

We hold that the conpl ai nant has established a prinma
facie case of a violation of Section 105(c)(1) if a
pr eponder ance of the evidence provides (1) that he
engaged in a protected activity, and (2) that the
adverse action was notivated in any part by the
protected activity. On these issues the conpl ai nant
must bear the ultimte burden of persuasion, The
enpl oyer may affirmatively defend, however, by proving
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by a preponderance of all the evidence that, although

part of his notive was unlawful, (1) he was al so notivated

by the mner's unprotected activities, and (2) that he
woul d have taken adverse action against the mner in
any event for the unprotected activities alone. On

t hese issues, the enployer nust bear the ultimte burde
of persuasion. It is not sufficient for the enpl oyer
to show that the miner deserved to have been fired for
engaging in the unprotected activity; if the unprotecte
conduct did not originally concern the enpl oyer enough
to have resulted in the sane adverse action, we wll

not consider it. The enployer nust show that he did

in fact consider the enpl oyee deserving of discipline
for engaging in the unprotected activity al one and that
he woul d have disciplined himin any event. Id. at

2799- 2800.

Al t hough uphol di ng the Administrative Law Judge's deci sion
that Pasula has a "right to walk off the job" for safety reasons,
t he Conmi ssion acknow edged that such a right is not explicitly
covered by the plain |anguage of the Act. However, relying on
the legislative history, the Conm ssion stated as foll ows:

We nust |ook to the entire statute, being m ndfu
the 1977 Mne Act is renedial legislation, and is
therefore to be liberally construed. . . . In
det erm ni ng whet her section 105(c) (1) protects Pasula's
refusal to work, we consider it inportant that the 1977
M ne Act was drafted to encourage mners to assist in
and participate inits enforcenent . . . . The
successful enforcenent of the 1977 Mne Act is
therefore particularly dependent upon the voluntary
efforts of miners to notify either MSHA officials or
the operator of conditions or practices that require
correction. The right to do so would be hol | ow i ndeed,
however, if before the regular statutory enforcenent
mechani sms could at | east be brought to bear, the
condition conpl ai ned of caused the very injury that the
Act was intended to prevent. A holding that niners
have sone right to refuse work under the 1977 M ne Act
t heref ore appears necessary to fully effectuate the
congr essi onal purpose.

Pasul a was appealed to the United States Court of Appeals
for the Fourth Circuit, and in an opinion filed Cctober 31, 1981
663 F.2d 1211, the Court reversed the Conmi ssion's decision after
finding that Pasul a's di scharge was prem sed not on his wal ki ng
off the job but on his closing down of a continuous m ning
machi ne. The Court observed that "Pasula was not disciplined
because he refused to work but rather because he exceeded the
scope of his right to walk off the job under the Mne Act."

n

d

t hat
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In considering the effect of a previous arbitration decision
whi ch had deni ed Pasula's clains of discrimnation, the Court
made the follow ng observations at 663 F.2d 1219:

In this case, the considerations underlying the
standards of gravity of injury in the Wage Agreenent
and in the statute are different. The \Wage Agreenent
requires the arbitrator to determ ne whether the hazard
was abnormal and whether there was inmm nent danger
likely to cause death or serious physical harm The
underlying concern of the Mne Act, however, is not
only the question of how dangerous the condition is,
but also the general policy of anti-retaliation
(agai nst the enpl oyee by the enployer). Because this is
a major concern of the Mne Act, it requires proof
nmerely that the mner reasonably believed that he
confronted a threat to his safety or health. Those who
honestly believe that they are encountering a danger to
their health are thereby assured protection from
retaliation by the enployer even if the evidence
ultimately shows that the conditions were not as
serious or as hazardous as believed. Questions of
i mm nence and degree of injury bear nore directly on
the sincerity and reasonabl eness of the miner's belief.
(enphasi s added)

In a detailed footnote at 663 F.2d 1216-1217, the Pasul a
Court discussed the right of a mner to refuse work, and although
the Court did not state any specifics, it did agree that there
was such a right in general when it stated

Thus, although we need not address the extent of such a
right, the statutory schenme, in conjunction with the

| egislative history of the 1977 M ne Act, supports a
right to refuse work in the event that the mner
possesses a reasonable, good faith belief that specific
wor ki ng conditions or practices threaten his safety or
heal t h.

Id. at 1217 n. 6.

In Pasul a the Conmi ssion established in general terns the
right of a mner to refuse work under the Act, but it did not
attenpt to define the specific contours of the right. |In severa
decisions followi ng Pasul a, the Conmm ssion di scussed, refined,
and gave further consideration to questions concerning the
burdens of proof in discrimnation cases, "m xed-notivation
di scharges”, and "work refusal”™ by a mner based on an asserted
safety hazard. See: MSHA, ex rel. Thomas Robinette v. United
Castl e Coal Conpany, VA 79-141-D, April 3, 1981, MSHA ex rel
Johnny N. Chacon v. Phel ps Dodge Corporation, WEST 79-349- DM
Novenber 13, 1981.
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In Robinette, the Conmm ssion held that a mner nmay refuse and
cease work if he acted in good faith and reasonably believed that
t he performance of the work woul d expose himto a hazard. The
Conmi ssion also held that the right to refuse work nay extend to
shutting off or adjusting equipnment in order to elimnate or
protect agai nst a perceived hazard. The facts presented in the
instant case are simlar to those presented in Robinette.
Robi nette conpl ai ned about being taken off a job as a miner's
hel per and bei ng reassigned as a conveyor belt feeder operator
Robi nette ceased to operate and shut down the belt after his cap
| anp cord was rendered inoperative and he coul d not see.
Robi nette and his section foreman exchanged heated words over the
i nci dent and Robinette uttered several cuss words. Robinette's
prior work record included prior warnings for unsatisfactory job
performance and i nsubordi nation, and his section foreman was not
too enchanted with his work. The section foreman testified that
"anytime Robinette had to do sonmething he did not like, he
usual ly messed it up".

The Judge who heard the Robinette case treated it as a
"m xed notivation" discharge case. Although finding that
Robi nette's work was "less than satisfactory” and that he was
"obviously belligerent and uncooperative" with his section
foreman as a result of his change in job classification, Judge
Broderick concluded that the "effective" cause of Robinette's
di scharge was his protected work refusal, and he rejected the
operator's contentions that the primary notives for the discharge
wer e i nsubordination and inferior work.

In Robinette, the Comm ssion rul ed that any work refusal by
an enpl oyee on safety grounds nust be bona fide and nmade i n good
faith. "Good faith" is interpreted as an "honest belief that a
hazard exists", and acts of deception, fraud, |ying, and
del i berately causing a hazard are outside the "good faith"
definition enunciated by the Commission. |In addition, the
Conmmi ssion held that "good faith also inplies an acconpanyi ng
rule requiring validation of reasonable belief"”, but that
"unreasonable, irrational or conpletely unfounded work refusals
do not commend t hensel ves as candi dates for statutory
protection".

In fashioning a test for application of a "good faith" work
refusal, the Conm ssion rejected the "objective, ascertainable
evi dence" test laid down in Gateway Coal Co. v. Mne Wirkers, 414
U S. 368 (1973), and instead adopted a "reasonable belief" rule,
which is explained as follows at 3 FMSHRC 812, April 3, 1981:

More consistent with the Mne Act's purposes and
| egislative history is a sinple requirenent that the
m ner's honest perception be a reasonabl e one under the
ci rcunst ances. Reasonabl eness can be established at the
m ni mum t hrough the mner's own testinony as to the
conditions responded to. That testinony can be
eval uated for its detail, inherent |ogic, and overal
credibility. Nothing in this approach precludes the
Secretary or miner fromintroduci ng corroborative



physi cal, testinonial, or expert evidence. The
operator may respond in
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kind. The judge's decision will be nade on the basis
of all the evidence. This standard does not require
conplicated rules of evidence in its application. W
are confident that such an approach w |l encourage

mners to act reasonably without unnecessarily inhibiting

exercise of the right itself.

* * *x % * *x % * * * % *

In sum we adopt a good faith and reasonabl eness rule

that can be sinply stated and applied: the mner nust
have a good faith, reasonable belief in a hazardous
condition, and if the work refusal extends to
affirmative self-help, the mner's reaction nmust be
reasonabl e as well.

In MSHA ex rel. Mchael J. Dunmre and Janes Estle v.
Nort hern Coal Conpany, WEST 80-313-D and WEST 80-367-D, February
5, 1982, the Conmi ssion defined further the scope of the right to
refuse work under the Act by adding a requirenent that a
statenment of a health or safety conplaint nust be nmade by the
conpl ai ning m ner, and adopted the follow ng requiremnent:

VWer e reasonably possible, a mner refusing work shoul d

ordinarily comunicate, or at |east attenpt to

conmuni cate, to some representative of the operator his
belief in the safety or health hazard at issue.
"Reasonabl e possibility" may be | acking where, for
exanpl e, a representative of the operator is not
present, or exigent circunstances require swft
reaction. W also have used the work, "ordinarily” in
our fornulation to indicate that even where such
conmuni cation i s reasonably possible, unusua

ci rcunmst ances--such as futility--may excuse a failure
to comunicate. |If possible, the comunication should
ordinarily be made before the work refusal, but,
dependi ng on circunstances, may al so be nade reasonably
soon after the refusal. (Enphasis added).

Respondent' s argunents

In its posthearing brief, respondent argues that M. Cool ey
was di scharged on May 2, 1980, because his conduct and | anguage
was so reprehensible that it could no longer be tolerated in the
work place. Citing prior occasions of "foul tenper" which caused
di sciplinary action to be taken against him respondent points to
the fact that M. Cooley was on probation at the tinme be "nade
such a spectacle” on May 2, 1980, that m ne managenment could no
| onger count enance his presence.

Respondent mmintains that there was absolutely no evidence
produced at the hearing to indicate that the manner of lighting
the No. 6 dryer was in fact unsafe, and that M. Cooley's
co-wor kers Kenneth Snock, Janmes Phel ps, and WIlard Stubbl ebi ne
attested to the safety of the procedure used for
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lighting the dryer with a burning piece of paper. Respondent
asserts that M. Cool ey concocted the alleged incident of the

si nged knuckl es, and that his excuse concerning the unsafe nethod
of lighting the dryer was an afterthought also concocted after
conferring with his union representative.

Respondent asserts that other than M. Cool ey's self-serving
assertion, there is no evidence that he ever conpl ained to anyone
about the alleged safety hazard involved in lighting the dryer,
that M. Cooley had often lit the dryer by nmeans of burning paper
in the past without incident, and that his refusal to performthe
task assigned to himon May 2, 1980, for alleged reasons of
safety was unreasonabl e and has no basis in fact. Respondent
concludes that M. Cooley's lack of good faith concerning his
purported fear of lighting the dryer with a burning piece of
paper is denmonstrated "by the vile manner in which he treated his
supervi sor and co-workers at the time of his discharge.”

MSHA' s ar gunent s

In its posthearing brief filed in this case, MSHA argues
that the right of a mner to refuse work under conditions which
he reasonably and in good faith believes are hazardous has been
affirmed and refined by the recent Conm ssion decision in M chael
J. Dunmire and Janes Estle v. Northern Coal Conpany, Docket No
WEST 80-313, 367-D (February 8, 1982) which interprets Pasula v.
Consol i dated Coal Co., 2 FMSHRC 2786 (1980) rev'd on other
grounds sub nom Consolidated Coal Co. v. Marshall, 663 F.2d 1211
(3rd Cir. 1981). MSHA asserts that under the Dunm re hol di ng,
refusal to work is in good faith when the m ner has attenpted to
conmuni cate his reasons for refusing to work to sone
representative of the mne at or near the tine of his refusal
Further, MSHA argues that a mner's belief in the existence of a
dangerous condition is reasonable if it is a belief that a
reasonabl e man confronted with those conditions could draw,
however, it need not be the only belief that a reasonabl e man
could draw fromthose conditions. Mreover, MSHA states that
Dunmire reaffirns the Conmission's earlier determination in
Robi nette v. United Castle Coal Co., 3 FMSHRC 803, 809 (1981)

t hat :

Because this (the general policy of anti-retaliation)
is a major concern of the Mne Act, it requires proof
merely that the mner reasonably believed that he
confronted a threat to his safety or health. Those who
honestly believe that they are encountering a danger to
their health are thereby assured protection from
retaliation by the enployer even if the evidence
ultimately shows that the conditions were not as

hazar dous as beli eved.

MSHA argues that it is not essential that the condition
which the mner fears be actually hazardous, but only that his
belief in the existence
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of a hazard be reasonable. After detailing the facts and

ci rcunst ances concerning the manner in which M. Cool ey was
required and directed to light the dryer in question, NMSHA
concludes that M. Cooley's refusal to performthis task was
based on his reasonable and good faith belief that it was unsafe.

In response to respondent’'s assertion that even though M.
Cool ey may have refused to light the dryer pilot for safety
reasons, he woul d have been fired anyway because of his past
di sciplinary record and his abusive | anguage to his supervisor
Dave Chal mers, MSHA states that the respondent nust establish
this affirmative defense. In this regard, MSHA argues that the
respondent has the burden of proving first, that John Cool ey's
use of profanity in his work refusal is not protected activity
under the Act, and second, that had John Cool ey never refused to
light the dryer pilot with a hand held flame, Otawa Silica would
still have fired himfor his use of profanity alone. Pasula v.
Consol i dated Coal Co. 2 FMSHRC 2786, 2800 (1980) rev'd on other
grounds sub nom Consolidated Coal Co. v. Marshall, 663 F.2d 1211
(4th Cir. 1981). MSHA nmaintains that the respondent has failed
to carry its burden on either of these points.

MSHA mai ntains that M. Cooley's profanity in comunicating
his refusal to work is protected activity under the Act. In
support of this conclusion MSHA argues that M. Cooley is a
poorly educated and unskilled mner and that he becane upset
after repeatedly being ordered to performan unsafe act. Taken
in this context, MSHA asserts that in as nuch as the profane
| anguage was used to conmunicate the refusal to work, it is part
of the protected refusal to work itself. Further, NMSHA maintains
that the respondent has not met its burden of proving that it
woul d have term nated M. Cool ey for using abusive | anguage
al one, and points to the fact that the respondent could not
identify any prior incident where it term nated an enpl oyee for
using profanity. MSHA al so argues that M. Cooley and M. Snock
both testified that the profanity was directed at the unsafe act
rather than at foreman Chal mers personally. As for M. Chal ners,
MBHA makes reference to the record which reflects that M.

Chal ners | acked sensitivity to safety hazards, that he perforned
several dangerous acts on the job, and that he was di scharged by
the respondent for reporting to work twi ce while intoxicated.

Fi ndi ngs and Concl usi ons

As indicated earlier, the critical issue in this case is
whet her M. Cooley's refusal to performa job task which he
bel i eved to be unsafe, and which led to his discharge, was
protected activity under the Act. M. Cooley clains he was
ordered off the mne property by his supervisor after he refused
to assist in the lighting of the No. 6 Dryer with a buring piece
of paper and that he was subsequently di scharged because of this
incident. On the other hand, respondent maintains that M.
Cool ey was di scharged because he failed to carry out a work
assi gnment and used "foul and abusive" |anguage when speaki ng
wi th his supervisor about the incident. According to the
testimony of M. Bentgen, the man who di scharged
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M. Cool ey, m ne managenent viewed the work refusal and the use
of foul and abusive | anguage as acts of insubordination. In
addi ti on, managenent al so took into consideration the fact that
M. Cool ey had previously been disciplined for insubordination
and work refusals (apparently unrelated to safety), and that he
was on probation at the tine of the work refusal which pronpted
his discharge. Under the circunstances, and in |light of the
precedent discrimnation cases di scussed above, it is necessary
to explore the follow ng issues raised in these proceedi ngs:

1. \Whether the lighting of the dryer in question with
a burning piece of paper was an unsafe practi ce.

2. \Wether M. Cooley nmade any statenents to
managenent concerning a safety conplaint connected with
the lighting of the dryer with a burning piece of

paper .

3. \Wether M. Cooley's safety concern connected with
the lighting of the dryer with a burning piece of paper
was rmade in good faith.

4. \Wether M. Cooley's refusal to light the dryer
wi th a burning piece of paper was reasonable, and if
so, whether the work refusal is protected activity
under the act.

5. \Whet her respondent has carried its burden of
showi ng that M. Cool ey's discharge was notivated by
unprotected activities and that he woul d have been
di scharged for those activities al one.

Lighting the No. 6 Dryer with a burning piece of paper

One critical issue presented in this case is whether or not
the practice of lighting the dryer pilot light in question with a
burni ng pi ece of paper was an unsafe practice. The record in
this case reflects that there is a "right" and "wong" way to
initiate pilot for the dryer in question. The "right" way is by
means of pushing certain buttons on a control panel which is
| ocated sone fifteen or so feet fromthe area where the dryer
pilot light is |located. The testinony and evi dence adduced in
this case anply supports a conclusion that the "right" way to
light the pilot in question is by the nechanical neans of buttons
| ocated at the control panel, and that the lighting of the pilot
by means of burning pieces of paper either stuffed into the pil ot
location or attached to an end of a wire and then inserted into
the pilot light area is the "wong" way to light it.

Al t hough neither party called any expert witnesses to
testify as to the engi neering and nmechani cal operationa
paranmeters of the dryer in question, | conclude and find that the
testinmony and evi dence adduced in this case supports the
conclusion that the pilot |ight was never intended to be
initiated or it by neans of a burning piece of paper
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and that this practice was unsafe. Aside fromM. Cooley's
opinion that the lighting of the dryer pilot with a burning piece
of paper is "dangerous and stupid", dryer operator Janmes Phel ps
testified that the use of burning paper was not the "right" or
"safe" nmethod for lighting the dryer, and former dryer operator
Kenneth Stunpmier testified that it was unsafe to light it in

t hat manner.

Conpany Safety Director Hilliard Bentgen conceded that the
"preferable" method for lighting the dryer is by neans of the
control panel and not a burning piece of paper. Although he
testified that he did not personally believe it was unsafe to
light the dryer by means of burning paper, the fact is that after
MSHA' s investigation of M. Cooley's discharge M. Bentgen issued
a menorandum prohi biting such a practice. Al though M. Bentgen
i ndi cated that he was not an expert and was unclear as to whether
such practices of lighting the dryer with burning paper was
unsafe, he candidly conceded that he had his doubts and was aware
of the fact that enployees were in fact lighting it w th burning
paper. It seens to ne that as safety director, M. Bentgen
shoul d have sought expert advice to resolve the question as to
whet her the lighting of the dryer with burning paper was safe or
unsafe. A telephone call to the Manufacturer or references to
the dryer operational manual woul d probably have answered this
question. | sinply cannot accept self-serving assurances that it
was safe, nor can | accept the excuse or inference that persons
unknown were renoving a shield that had been fabricated to
prevent the pilot flame fromgoing out, particularly where the
record shows that an identical No. 5 Dryer was experienci ng no
such difficulties.

Al t hough conpany el ectrician Wl ard Stubbl ebine testified
that he would not be reluctant to light the dryer with a burning
pi ece of paper, he candidly conceded that he would have to
respect M. Cooley's refusal to light it in that fashion if he
thought it were unsafe. M. Stubblebine also candidly admitted
that it was conmon practice for a person to clinb over a
protective railing adjacent to the dryer and stand on an I|-beam
so as to be closer to the pilot light area while attenpting to
light it. He also described an eyew tness account of a foreman's
attenpt to light the dryer with material wapped around a wire
hangar as the "worst way" to light it.

In addition to the testinony of the wi tnesses as to whet her
they believed the lighting of the dryer with a burning piece of
paper was safe or unsafe, there are other factors present in this
case which support the conclusion that it was unsafe. First
there is the question of the so called "purge cycle". Al though
there is conflicting evidence and uncertainty as to whether the
dryer purge cycle was in fact "junped" or "shorted" out, |
believe it is clear fromthe record that the purge cycle is a
mechani cal safety neasure engineered into the dryer lighting
sequence to prevent against the build-up of gasses. Although M.
Bent gen conceded that he was no expert, he alluded to the fact
that an inoperative purge could cause problens and present
possi bl e expl osi on hazards (Tr. 136-137), and he conceded t hat



the notation which appears on the dryer operator's job
description (Exhibit G2) that the "Purge is junmped out on No. 6,
will be repaired® would | ead one to believe that the purge cycle
was i noperative.
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M. Stubbl ebi ne indicated that problens can be encountered when
an inoperative purge cycle causes repeated efforts to initiate
pilot. Although he was not certain as to the dryer, he did state
t hat repeated unsuccessful attenpts to initiate the pilot |ight
of a blast furnace coul d cause expl osive buil d-ups of gas that
woul d probably be di spersed near the dryer because it is an open
area (Tr. 279). Dryer operator Kenneth Snock testified that he
was aware the purge cycle was "junped out", and that a burned out
Wi re caused by paper being inserted near the pilot light ignition
poi nt, coupled with sand and water, nmade it difficult to |ight
the pilot, and that he had reported the condition on his daily
i nspection report.

Al t hough M. Cooley also indicated that he believed the
manual |ighting of the dryer al so exposed himto a hazard of
possi bly slipping or falling on the floor or over a protective
railing which was adjacent to and near the |location of the pilot
I ight because of the presence of water and sand whi ch nade the
area slippery, | amconvinced that his principal concern centers
over the fact that he was directed and required to use a burning
pi ece of paper in attenpting to light the dryer pilot |ight and
nmy deci sion regarding his conplaint is based on this fact.
Having visited the plant site in the conpany of counsel for both
parties during the course of the trial in this case, it would
appear to nme that the nature of respondent's silica sand drying
operation is such that water, noisture, sand and danpness is an
ever present fact of |life, and absent any evi dence that
respondent violated any mandatory safety standard dealing with
the clean-up or control of such materials | have no basis for
finding that the nere presence of such materials presented a
hazar d.

As for the positioning of the guardrail in question, since
the tine of M. Cool ey's discharge nodifications have been nade
to the positioning of that guardrail, and aside from any evi dence
of anyone clinbing over it to reach the pilot, | cannot
specifically conclude that the guardrail is all that critical to
nmy decision. However, it seens clear to ne that at the time of
M. Cool ey's di scharge, requiring an enployee to manually Iight
the dryer by means other than the automatic control system and
panel procedures coul d have possibly exposed an enpl oyee to any
nunber of situations which may or may not have been hazardous,
and I am convinced that the conpany's policy prohibiting the
manual lighting of the dryer reflects in part sonme of these
concerns.

Statement of a safety conpl ai nt

Respondent argues that only after M. Cool ey was ordered off
the property on Friday, May 2, 1980, by M. Chalners did he
assert that his work refusal was based on a perceived safety
hazard. However, the record adduced in this case reflects that
M. Cool ey had previously conpl ai ned about the hazards of
lighting the dryer with burning paper. As a matter of fact, the
record supports a conclusion that the practice of |ighting the
dryer with a burning piece of paper was well known to everyone at



the plant, including mne managenent.
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M. Cooley testified that he had previously conplained that the
lighting of the dryer with burning paper was unsafe and that he
conplained to M. Chalners, M. Phelps, M. Snock, and to anot her
dryer operator by the name of Sam Watson. M. Snock confirned
that M. Cool ey had often expressed his displeasure over lighting
the dryer with burning paper, but he could not recall M. Cool ey
specifically stating that he was concerned about the safety of
that procedure and he did not inquire further as to M. Cooley's
reluctance to performthat task. However, he confirned that when
he overheard M. Cool ey speaking with M. Chal mers over the
tel ephone on Friday, May 2, 1980, his refusal to light the dryer
"coul d have been because he thought it was unsafe", and that
later that day M. Cooley did tell himthat he felt it was
unsaf e.

Dryer Qperator Phel ps, the man assigned to train M. Cool ey
during his last week of enploynent, testified that M. Cool ey
conplained to himduring that time that lighting the dryer
manual |y with burning paper was unsafe. M. Phel ps also
confirmed that the automati c nmechanismfor |ighting the dryer was
i noperative during the week of M. Cooley's training, and as a
result, it took two nen to light it. One man would stand at the
control panel and the other would stand at the pilot |ight
| ocation with a burning piece of paper. He also confirned that
he had reported the inoperative automatic |ighting mechanismto
M. Chal mers, noted the conditions in his inspection reports, and
that the lighting of the dryer with burning paper was the subject
of general conversation anong the enpl oyees and that conpany
foremen and managenent knew about it.

El ectrician Stubbl ebine confirmed that operators woul d
conpl ain about lighting the dryer with burning paper, and while
they did not conplain directly to him it came to his attention
nmore or |ess through | unchroom conversations. However, since he
did not speak to M. Cooley, M. Cooley never conplained to him

There is nothing in the record to suggest that M. Cool ey
had ever conpl ained to MSHA about the practice of |ighting the
dryer with burning paper, and Inspector Spencer testified that
absent a finding that the dryer was "defective equi pnment"” there
is no specific safety standard covering this practice. M.
Bentgen testified that M. Cool ey had never previously conplai ned
to himabout his being required to Iight the dryer w th burning
paper, and M. Bentgen stated further that during M. Cool ey's
subsequent grievance M. Chalners informed himthat M. Cool ey
has never conplained to himthat lighting the dryer wi th burning
paper was unsafe. However, M. Bentgen confirned that when he
met with M. Cooley and his safety representati ve on Monday, My
5, 1980, M. Cooley inforned himat that tine that his work
refusal was based on his safety concerns and it seens clear to ne
that M. Bentgen knew this before he nmade the decision to fire
M. Cool ey that sane afternoon

In view of the foregoing, |I conclude and find that the
record supports a conclusion that M. Cool ey conmuni cated his
bel i ef about the safety hazard presented to his supervisor Phel ps



during the week of his training prior to his discharge, and that
he al so conmunicated it to safety director
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Bentgen prior to his decision to discharge M. Cool ey. Coupled
with the fact that the practice of lighting the dryer with
bur ni ng paper appears to have been general know edge anong the
dryer operators and dryer |aborers, there is a strong inference
that M. Cool ey al so communi cated his safety concerns directly to
M. Chal mers, and that M. Chal ners chose to ignore them In
short, | conclude and find that the communicati ons made by M.
Cool ey regarding his safety concern falls within the test

enunci ated by the Conmi ssion in the Dunmire and Estle case

di scussed above.

The reasonabl eness of M. Cool ey's work refusa

Havi ng concl uded that the practice of lighting the dryer
pilot light in question with a burning piece of paper was an
unsafe practice, the next question presented is whether M.
Cooley's belief that it was unsafe was reasonabl e, and whet her
his reluctance or refusal to followthis practice was nade in
good faith.

M. Cooley has a limted education, and after view ng himon
the stand during the course of the hearing he inpressed ne as
bei ng candid and straightforward. Al though his prior work record
and differences with his supervisors, as reflected by the record
and the testinmony of several w tnesses, |lead nme to conclude that
he may be short tenpered and | acking in self-restraint when
dealing with co-workers and supervisors, he nonethel ess i npressed
me as being sincere when he testified that he was frightened by
t he prospect of being required to light the dryer pilot Iight
wi th burning paper and that his fears were hei ghtened even nore
when he signed the hair of his fingers as the result of a
"flash-back" from an unsuccessful attenpt to initiate pilot with
a burning piece of paper.

In addition to M. Cooley's testinony, electrician
St ubbl ebi ne, who testified that he had no dealings with him
nonet hel ess respected his right to refuse to light the pilot with
burni ng paper if he believed it was unsafe. As a matter of fact,
M. Stubbl ebi ne conmented that if he thought it was unsafe he too
woul d refuse to light it in that fashion and that if the conpany
di sciplined himfor this he would file a conplaint as did M.
Cool ey.

Al t hough dryer operator Snock expressed no fear at lighting
the dryer with burning paper and fashioned his own "one-nman
operation” procedure for doing this, he confirned that M. Cool ey
did not know much about the dryer operation and was not as
experieinced as he was. G ven these circunstances, M. Snock did
not find M. Cooley's reluctance to light the dryer wi th burning
paper to be unusual. Dryer operator Phel ps gave simlar
testinmony, and former operator Stunpmier testified that he too
woul d refuse to Iight the dryer with burning paper because he
believed it was an unsafe practice and so inforned safety
director Bentgen. He also confirned the fact that approximtely
a nmonth after M. Cooley's discharge M. Bentgen issued a
menor andum stating that anyone caught lighting the dryer with a



burni ng pi ece of paper would be subject to conmpany disciplinary
action, including discharge, and the record reflects that this
policy is still in effect.
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Finally, although M. Cool ey's former supervisor and forenman
David Chalners did not testify in this case, the record presented
rai ses a strong inference that he was | acking somewhat in his
appreciation for safe work practices. M. Cooley referred to
several instances where M. Chal ners woul d perform danger ous
acts, M. Snock confirned that he personally observed M.
Chalners light the dryer with a burning piece of paper, and M.
Stunpm er testified that M. Chalners had little regard for
safety and that when he attenpted to discuss M. Cool ey's refusal
to light the dryer after he was ordered off the property, M.
Chal ners woul d not speak with him

Al t hough M. Chal nmers had ordered M. Cool ey off the
property after his refusal to light the dryer, M. Bentgen
confirmed that M. Chalmers had no authority to di scharge M.
Cool ey and that M. Bentgen di scharged him after speaking with
M. Chalmers. M. Bentgen also stated that his investigation
confirmed that foremen made it a practice to instruct enployees
to assist in the lighting of the dryer with burning paper, that
t hey thensel ves had engaged in this practice, and that M.
Chalners told himthat he had instructed M. Cooley to assist in
the lighting of the dryer and assunmed that he would do so by
hol di ng the burning piece of paper. M. Bentgen al so confirned
that M. Chal mers was subsequently fired for poor work
performance and for reporting to work on two occasions while
i nt oxi cat ed.

Gven all of the aforenentioned circunstances, | conclude
and find that M. Cooley had a good faith reasonabl e belief that
the lighting of the dryer in question by nmeans of a burning piece
of paper presented a dangerous safety hazard whi ch nay have
exposed himto injury, and that his good faith belief in this
regard falls squarely within the test laid down by the Conm ssion
in MSHA ex rel Mchael Dunmire and Janmes Estle v. Northern Coal
Conmpany, WEST 80-313-D and WEST 80-367-D, deci ded February 5,
1982. By refusing to light the dryer as directed by his
supervisor, M. Cooley elimnated any hazard to which he may have
been exposed had he carried out the order, and, as stated by the
Conmmi ssion in Dunmre and Estle, supra, "avoidance of injury is
the very reason the right to refuse work exists".

VWhet her respondent woul d have fired M. Cool ey anyway for use of
profanity.

Respondent mai ntains that M. Cool ey was di scharged because
of his "bizarre" behavior and the use of "reprehensible and vile"
| anguage towards his supervisor Dave Chalners. |In addition,
respondent asserts that M. Cooley treated his supervisor and
co-workers in a "vile manner" at the time of his discharge, and
that the record offers anple evidence that this behavior
warrant ed hi s di scharge.

The only specific conduct of record in this case deals with
a tel ephone conversation which M. Cooley had with his supervisor
David Chal ners. During that conversation, M. Cooley purportedly
used profanity and nmade certain utterances which obviously



prompted his being initially sent hone by M. Chal mers and then
bei ng di scharged by M. Bentgen the follow ng week.
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However, there is nothing of record here that suggests that M.
Cool ey directed his remarks to his "co-workers". Further, the
only witness to the one-sided tel ephone conversati on was M.
Snock. He testified that the tel ephone conversation |lasted only a
few m nutes, and that the use of profanity by M. Cool ey stemed
fromhis reluctance to light the dryer pilot light. Since M.
Chal ners did not testify, and since no one but M. Cool ey knows
what M. Chal ners may have told himduring that phone
conversation, | have no way of know ng whether M. Chal ners' may
have al so said sonmething to further provoke M. Cool ey.

Respondent' s concl usi ons that M. Cool ey used "vile",
"foul ", and "abusive" | anguage obviously is based on what M.
Chal ners may have told M. Bentgen. There is no evidence or
testinmony that M. Cooley used this sort of |anguage towards M.
Bent gen or any other conpany official, and M. Cooley, as well as
M. Snock, indicated that the cursing was directed at the nethod
of lighting the dryer rather than at M. Chal ners personally.
Consi dering the circunstances under which M. Chalnmers left his
enpl oyment with the respondent, and absent his testinony, there
is a strong inference that M. Chal mers may not have been too
enchanted with M. Cool ey as an enpl oyee and may have said
sonmet hing to provoke M. Cool ey's outburst.

After careful consideration of the record adduced here, |
conclude and find that the use of profanity by M. Cool ey during
t he t el ephone conversation in question was the direct result of
his being required to light the dryer with a burning piece of
paper, an act which I have found M. Cool ey reasonably believed
was unsafe. In these circunstances, | agree with MSHA's assertion
that the use of profanity by M. Cooley was part of the protected
work refusal itself, and | conclude and find that this was the
case at the tines the words were spoken on May 2, 1980.

VWiile it may be true that M. Cooley may have bid off the
job of dryer operator and decided not to pursue that job at the
conclusion of his week of training, the fact is that what
pronmpted his di scharge was his refusal to assist in the lighting
of the dryer with a burning piece of paper, a task that had been
assigned to himon My 2, 1980, by his foreman. The purported
basis for M. Cooley's discharge was his refusal to follow his
supervisor's order to light the dryer with a burning piece of
paper, the use of foul |anguage towards this sane supervi sor over
this work refusal, and M. Cooley's past disciplinary record with
the respondent. M. Bentgen testified that he considered the use
of foul |anguage and the refusal to performthe assigned task to
be acts of insubordination and that M. Cooley woul d have been
fired anyway even if he had carried out the instructions to |ight
the dryer. M. Bentgen reasoned that since M. Cool ey had a
prior record of work refusal and insubordination, and since he
was on probation for these prior offenses at the tinme of the
dryer incident, his discharge was justified. However, since
have concl uded that the refusal to performthe assigned job task
and the use of profanity were protected activities, they do not
constitute acts of insubordination warranting a di scharge under
the Act. This being the case, M. Cooley's prior work record is



not controlling.
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Respondent has not established that M. Cool ey had ever been
di sciplined for using profanity, nor has it established that it
has ever disciplined other enployees for using profanity on the
job. Since M. Bentgen had the final authority to discharge or
ot herwi se discipline M. Cooley for the May 2, 1980 i nci dent
concerning the dryer, he had the opportunity to consider M.
Cool ey's reasons for refusing to Iight the dryer before naking
the decision to discharge him M. Bentgen candidly conceded
that prior to the decision to discharge M. Cool ey he was nade
aware of the method of lighting the dryer by neans of burning
paper, yet he opted to discharge himfor insubordination and his
past record. Further, while it may be true that M. Cooley's
grievance and arbitration (exhibit R-4) was denied and his
di scharge sustained, that decision is not binding on nme, and
since the arbitration decision contains no rationale or reasons
explaining it, | have given it no weight. The critical question
i s whether the preponderance of the evidence adduced in the
i nstant proceedi ng supports a conclusion that the respondent
woul d have di scharged M. Cooley in any event by reason of any
unprotected activities alone. After careful review of the
record, | conclude and find that the testi nony and evi dence
adduced in this case does not support a conclusion that the
respondent would have fired M. Cooley for the manner in which he
conmmuni cated his work refusal to his supervisor. This is not to
say that as a general rule an enployer may never fire a mner for
abusi ve | anguage and conduct towards a supervisor. By the sane
token, a miner may not insulate hinself against such conduct by
hi di ng behind the Act. However, on the facts of this case, where
there is a direct nexus between the conduct and a right protected
under the Act, | sinmply cannot conclude that the discharge was
justified.

Concl usi on

On the basis of the foregoing findings and concl usi ons,
i ncludi ng a preponderance of all of the credible evidence and
testinmony of record in this proceeding, | conclude and find that
conpl ai nant John Cool ey was unl awful Iy di scrim nated agai nst and
di scharged by the respondent for engaging in activity protected
under section 105(c) of the Act, and the conpl aint of
di scrimnation IS SUSTAI NED

Renedi es

In an Order | issued on February 26, 1982, extending the
time for the filing of posthearing briefs and proposed findings
and conclusions, | requested that the parties include as part of

their posthearing briefs argunents concerning the renmedies to be
afforded M. Cooley in the event he prevailed in this matter

MSHA has included such proposed renedies as part of its

post heari ng subm ssions, but the respondent has not. Since the
record reflects that MSHA filed its brief with ne a nonth or so
prior to the respondent, and served a copy on the respondent,
assune that respondent's counsel had an opportunity to reviewthe
proposed renmedi es. Since respondent has not commented on it, |
assune further that it does not disagree with
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the nmonetary information concerning back-pay, fringe benefits,
etc., which MSHA has included as part of its argument. Further
| take note of the fact that Industrial Relations Director
Bentgen testified as to the contractual pay and fringe benefit
matters found in the wage agreenent during the hearing and

i ndicated that the contract is effective through Novenber 12,
1982 (Tr. 111-112).

MSHA seeks M. Cooley's reinstatenent to the position of
dryer operator with seniority and all the prerequisites of
seniority, back to the day of discharge, as well as back pay from
t he date of discharge, May 5, 1980, until reinstatement. NSHA
asserts that M. Cool ey's back pay can be calculated fromthe
contract between the Otawa Silica Conpany and the Teanster's
Union (Exhibit G 4). Mreover, MSHA relies on the testinony at
trial that the nonetary value of the fringe benefit package under
the contract is considered to be 52% of the base wage (Tr. 112),
and includes the amount of back wages and fringe benefits which
have accrued t hrough March 30, 1982 as part of the requested
renedy in this case. The requested renedies, up to the dates
shown, are as follows:

Ti me Period Rat e of Pay Hour s/ Wk Basi ¢ \Wage 52% of Basic Tot a
Wage

5/5/80-11/9/80 $ 7.26 hr. 40 $ 8,421. 60 $4,374.23 $12, 800. 83
11/ 10/ 80-

11/9/ 81 $ 7.96 hr. 40 $16, 556. 80 $ 8,604.53 $25, 166. 33
11/10/ 81-

3/ 30/ 82 $ 8.66 hr. 40 $ 6,928.00 $ 3,602.56 $10,530.56

Total s $31, 906. 40 $16, 591. 32

$48, 497. 72

Cvil penalty assessnent question

The parties were permtted to make a record concerning those
statutory factors found in section 110(i) of the Act dealing with
the assessnment of civil penalties for violations of the Act and
the mandatory health and safety standards pronul gated therein
(Tr. 8-9), and MSHA's solicitor has included sone argunents in
support of its request for an assessnment of civil penalties
agai nst the respondent for discrimnating against M. Cool ey.
However, included in those argunents are new matters dealing with
an alleged "knowi ng violation" by respondent’'s forenman, argunents
concerni ng respondent’'s prior assessnments history for certain
vi ol ati ons of mandatory safety or health standards, and argunents
concerning the effect of any civil penalty on respondent's
ability to remain in business.

VWhile it is true that | invited the parties to nake such a
record in this case, on reflection, and in light of the new
matters pleaded, | decline to assess any civil penalty agai nst

the respondent at this tinme.
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However, MSHA is free to proceed in a separate civil penalty
proceeding if it believes that this is appropriate. Since the
Act, as well as the Commission's rules, provide specific steps to
be taken in regard to civil penalty proceedings, | believe that

it should proceed in a separate proceeding if it desires to seek
a civil penalty for respondent's act of discrimnation. NMSHA s
request for an assessnment of a civil penalty in this case is

DENI ED, without prejudice to its filing a separate proceedi ng.

CORDER

1. Respondent IS ORDERED to reinstate M. Cooley to his
fornmer or equivalent position at the mne in question, with al
of his seniority rights intact back to the date of his discharge
at the current prevailing wage and fringes pursuant to the
contract between the respondent and the union (exhibit G4).

2. Respondent 1S ORDERED to pay to M. Cooley all back pay,
including fringe benefits, fromthe date of his discharge to and
including the time periods and in the anobunts shown on MSHA' s
schedul e of renedies (%$48, 497.72)

3. In addition to the back pay and fringe benefits shown in
MSHA' s schedul e of renedi es, respondent IS ORDERED to pay M.
Cool ey back pay and fringe benefits from March 30, 1982, up to
and including the day he is reinstated to his job in conpliance
with this Oder. In this regard, MSHA's counsel is directed to
confer with respondent's counsel for the purpose of calcul ating
t he amounts due M. Cooley and to insure conpliance with this
addi ti onal back-pay and fringe benefits paynent requirenent.

Full conpliance with this Oder is to be nade within thirty
(30) days of the date of this decision

Ceorge A. Koutras
Admi ni strative Law Judge

e

~FOOTNOTE_ONE

a. MSHA's assertion in its original conplaint that M.
Cool ey was discharged in 1981 appears to be a typographica
error. The record in this case reflects 1980 as the correct
year.



