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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-11-M
PETI TI ONER A.C. No. 11-02360- 05002
V.
Macon County Material, Inc.
MACON COUNTY MATERI AL, | NC., (Dredge and M1 1)
RESPONDENT
DEC!I SI ON

Appear ances: Leonard A. Grossman, Esq., Ofice of the Solicitor
U S. Departnent of Labor, for Petitioner
Charles C. Hughes, Esqg., for Respondent

Bef or e: Admi ni strative Law Judge WIIiam Fauver

Thi s proceedi ng was brought by the Secretary of Labor under
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. 0801 et seq., for assessnent of civil penalties for
al l eged viol ati ons of mandatory safety standards. The case was
heard at St. Louis, Mssouri. Both parties were represented by
counsel , who have submitted their proposed findings, conclusions,
and briefs follow ng receipt of the transcript.

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At all pertinent tines, Respondent, NMacon County
Material, Inc., operated a sand and gravel pit and plant known as
t he Macon County, Inc., Dredge and MII, in Macon County,
[1linois, which produced sand and gravel for sales in or
substantially affecting interstate conmmerce.

2. Respondent extracted material fromits pit by a dragline
and stockpiled the material at various places in its plant.
Front-end | oaders then carried the material to conveyor belts for
processing through a series of screens, washers, and classifiers
before the material was stockpiled for sale and shipnent to
cust oners.
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3. The pit and plant were about three-quarters of a mle apart.
Respondent enpl oyed about 15 people with experience ranging from
2 years to 30 years. The pit and plant operated three
overl apping shifts per day. The first shift was 4:30 a.m to
1:30 p.m, the second 1 p.m to 10:30 p.m, and the third 7 a. m
to 5 p.m The draglines, |oaders, trucks, nechanics, and
el ectricians operated only during the third shift.

4. On July 17, 1979, a foremen, M ke Hanrich, renoved a
guard fromthe 5/ 8 belt conveyor tail pulley and a guard fromthe
Mason sand tail pulley in order to run the belts under load to
see where the belts mght need adjustnent. |In violation of
conpany safety policy, M. Hanrich failed to replace the guards
after this test.

5. Also on July 17, the front-end | oader operator, Les
Patrick, disconnected the backup alarmon his equipnment. This
action was in violation of conpany safety policy.

6. Al so that norning, Respondent's electrician, Mark
Sadorous, unlocked the gate to No. 3 7,200-volt transforner
station to work on the transfornmer. Wen he left the station he
failed to lock the gate to keep out unauthorized personnel. This
action violated conmpany safety policy.

7. Later in the day, on July 17, 1979, Federal Inspector
Bill Henson inspected Respondent's pit and plant.

8. The inspector observed that the 5/ 8 belt conveyor tai
pul | ey was operating without a guard. He observed one person
cleaning in the area. The tail pulley was about 5 feet above the
surface. |Inspector Henson charged Respondent with a violation of
30 CF.R [56.14-6 (failure to install guards on noving
machi nery parts). Citation No. 362872 reads in part: "The tai
pul l ey guard on the 5/8 belt conveyor was not in place.” The
cited condition was abated pronptly by placing a guard on the
tail pulley.

9. The inspector also observed that the guard was m ssing
fromthe Mason sand belt conveyor tail pulley, which was in
operation. He observed no one in the area during the inspection
but it was likely that m ners would pass through it. The tai
pul l ey was about 5 feet above the surface. Inspector Henson
charged Respondent with a violation of 30 C.F. R [56.14-6
(failure to install guards on noving machinery parts). Citation
No. 362873 reads in part: "The tail pulley guard on the nason
sand belt conveyor was not in place.” The cited condition was
abated pronptly by installing a guard on the tail pulley.

10. The inspector next observed the 980 Caterpillar
front-end | oader being operated in reverse without an autonatic
reverse signal. He observed that the back-up alarmon the | oader
was di sconnected. There was an obstructed view to the rear of
t he | oader and an observer was not present to signal the operator
when it was safe to travel in reverse. |Inspector Henson charged
Respondent with a violation of 30 CF. R [056.9-2 (failure
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to correct equipnent defects). G tation No. 362874 reads in
part: "The automatic reverse signal alarmon the 980 Cat. End
| oader was not operable.”™ The cited condition was abated

i medi ately by reconnecting the al arm

11. Finally, the inspector observed that the gate to the
No. 3, 7,200-volt transformer station was unl ocked. The
transfornmer was energi zed. |nspector Henson charged Respondent
with a violation of 30 CF. R [156.12-68 (failure to keep
transformer enclosures |locked). Citation No. 362875 reads in
part: "The No. 3 transforner station was not |ocked to prevent
unaut hori zed entry." The cited condition was abated pronptly by
| ocki ng the gate.

12. Respondent has received safety awards from MSHA and the
Nati onal Sand and Gravel Association in 10 of the 11 years of
operation. There has been only one injury resulting in |ost work
time. Respondent had received only one citation before the
i nstant inspection and has never received an enpl oyee safety
conpl ai nt .

DI SCUSSI ON W TH FURTHER FI NDI NGS

Based on citations issued on July 17, 1979, the Secretary
has charged Respondent with two violations of 30 CF. R [
56.14-6, which provides: "Except when testing the nmachinery,
guards shall be securely in place while machinery is being
operated.”

The Secretary argues that the guards for the tail pulleys on
the 5/ 8 conveyor and the Mason sand belt were not in place while
t he equi pnent was in operation, and that there was no evidence
that the equi pnent was being tested at the tine of the
i nspecti on.

The Secretary proposes a penalty of $36 for each of these
vi ol ati ons.

Based on a citation issued on July 17, 1979, the Secretary
has charged Respondent with a violation of 30 C F. R [J56.9-2,
whi ch provides: "Equipnent defects affecting safety shall be
corrected before the equi pment is used.™

The Secretary argues that the 980 CAT front-end | oader was
operating in reverse without an operable automatic warni ng device
and the operator had an obstructed view to the rear with no
observer to signal the operator when it was safe to back up

The Secretary proposes a penalty of $28 for this violation

Based on a citation issued on July 17, 1979, the Secretary
has charged Respondent with a violation of 30 C F. R [156.12-68,
whi ch provides: "Transforner enclosures shall be kept |ocked
agai nst unaut horized entry."

The Secretary argues that, at the time of the inspection
the gate to the No. 3 7,200-volt transformer station was unl ocked
and seeks a penalty of $40 for this violation
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Respondent has admitted to the facts alleged in each citation
but argues that it should be relieved of liability because each
of the violations was committed by an experienced enpl oyee who
acted contrary to conpany safety policy and that the conpany had
no know edge of or reason to know of the violations.

The Federal M ne Safety and Health Act of 1977 has been
construed to be a strict liability statute (Warner Conpany, 1
MSHC 2446 (June 9, 1980)), so that an operator's liability is not
conditioned upon fault (Ace Drilling Coal Company, 1 MSHC 2357
(April 24, 1980); United States Steel Corp., 1 MSHC 2151
(Septenmber 17, 1979); and Peabody Coal Co., 1 MSHC 2215 (Cctober
31, 1979)). As stated in Ace Drilling, supra, the actions of an
enpl oyee are deened to be the operator's actions for purposes of
determining liability for conduct regul ated by the Act (at 2358).
VWil e an enpl oyee's negligence may be considered in assessing
penalties, it has no bearing on the fact of violation (El Paso
Rock Quarries, 2 MSHC 1132, and 1135 (January 29, 1981)).

Each of the violations here constituted a serious hazard and
could significantly contribute to a m ne accident causing death
or serious bodily injury.

Bef ore the inspection, Respondent had an excellent safety
record insofar as reported accidents and conditions disclosed by
i nspections. However, to the extent of the violations reveal ed
by the inspection on July 17, 1979, the conpany's safety rules,
policies, training, and supervision had not been effective and
can be i nproved.

Considering the statutory criteria for assessing penalties,
and giving weight to the conpany's excellent prior history and
its good faith efforts to abate the conditions cited, it is
determ ned that nom nal penalties are justified in this case.
These may serve as a record and formal rem nder to the conpany
that steps are needed to achieve nore effctive conpliance with
the safety standards pronul gated under the Act.

CONCLUSI ONS OF LAW

1. The undersigned judge has jurisdiction of the parties
and subject matter of this proceedi ng.

2. On July 17, 1979, Respondent violated 30 CF.R [
56.14-6 as alleged in Gtation No. 362872; violated 30 C F.
56.14-6 as alleged in Gtation No. 362873; violated 30 C. F.
56.9-2 as alleged in Citation No. 362874; and violated 30 C F.
[056. 12-68 as alleged in Gtation No. 362875

R O
R O
R

3. Based upon the statutory criteria for assessing a civil
penalty for a violation of a mandatory safety standard,
Respondent is assessed a penalty of $25 for each of the above
four violations.
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CORDER

WHEREFORE I T IS ORDERED t hat Respondent, Macon County
Material, Inc., shall pay the Secretary of Labor the
above-assessed civil penalties, in the total anount of $100. 00,
within 30 days fromthe date of this decision.

W LLI AM FAUVER
JUDGE



