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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

MATH ES COAL COVPANY, Contest of Ctation
CONTESTANT
V. Docket No. PENN 82-3-R
Citation No. 1142334 9/22/81
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH Mat hi es M ne
ADM NI STRATI ON ( MBHA)

AND
UNI TED M NE WORKERS OF AMERI CA,
RESPONDENTS
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 82-15
PETI TI ONER A.C. No. 36-00963-03181

V.
Mat hi es M ne
MATH ES COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: David T. Bush, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, Phil adel phia, Pennsylvania, for the Secretary of
Labor H Juanita M Littlejohn, Esq., Pittsburgh, Pennsylvani a,
for Mathies Coal Conpany

Bef or e: Judge Lasher

A hearing on the nmerits of this consolidated proceedi ng was
hel d i n New Kensi ngton, Pennsylvania, on April 8, 1982, at which
both parties were represented by counsel. On April 8, 1982
after consideration of the evidence submtted by both parties and
proposed findings of fact and conclusions of |aw proferred by
counsel during closing argunent, a decision was entered on the
record. This bench decision appears below as it appears in the
official transcript aside fromm nor corrections.
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This matter is conprised of a contest proceedi ng

filed by Mathies Coal Conpany, herein Mathies, on Cctober
9, 1981, under section 105(d) of the Federal Mne Safety
and Health Act of 1977, 30 U.S.C. [801 et seq., herein
the Act, and a civil penalty proceeding initiated by the
Secretary of Labor by a filing on Decenber 7, 1981, under
section 110 of the Act.

The citation involved in both proceedi ngs which were
consol i dated for hearing and deci sion by ny order dated
April 1, 1982, is nunbered 1142334 and was issued by
MSHA | nspector Francis E. Wehr on Septenber 22, 1981
The all egedly violative condition described in the
citation is that: "One of the four sandi ng devices
provided for the No. 4 self propelled personnel carrier
(mantrip) was inoperative which was going to transport
personnel from Ganble No. 1 to 4 face, 24 butt parallel
section ID054. The sander was enpty due to val ve that
was stuck open. Foreman in charge Ron Pietroboni
Notice to provide safeguard 10WC 12-01-72." The
citation also alleged, in addition to the purported
violation of 30 C.F.R 075.1403, that said violation
was of such a nature that it could significantly and
substantially contribute to the cause and effect of a
m ne safety or health hazard. This latter allegation
was acconplished on the face of the citation by the
pl acenent of an X in an appropriate box. The notice to
provi de safeguard referred to on the face of the
citation is dated Decenber 1, 1972, (Exhibit 1b) and it
provi des: "Sanding devices were not sufficient to
supply sand to all wheels in both directions of travel
on Lee-Norse Nos. 1, 2, 3 and 4 and Galis Nos. 5, 6, 7,
8 and 9 self propelled mantrip cars.” This obviously
has reference to a specific situation existent at
Mat hi es on Decenber 1, 1972. Subsequently, this
saf eqguard notice was anended to provi de nore reasonabl e
gui dance and by citation issued August 12, 1980, the
original safeguard notice was nodified to provide as
follows: "This is to nodify safeguard nunber 1 JWC
dated 12/01/72 to include that all mantrips at this
mne will be provided with properly maintai ned sandi ng
devices sufficient to sand all wheels in both
directions of travel."

If not specifically established in the record, I find
fromthe pleadings herein that on or about 8:20 a.m,
on Septenber 22, 1981, approximately five minutes after
the citation was issued that Inspector Whr issued a
term nation of the citation which indicated:
"Adj ustnent [sic] were made on the val ve and sander
fill with sand returning the sander to a operative
condi tion."

The general issues involved are whether a violation of
section 75.1403 of 30 C F.R occurred as alleged by
| nspect or
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Wehr and if so whether such violation was of such
nature as could "significantly and substantially"
contribute to the cause and effect of a coal or other
m ne safety or health hazard. And again, if such

vi ol ati on occurred, the anmount of civil penalty

whi ch shoul d be assessed in consideration of the

six standard statutory penalty assessnent factors
provided in the Act.

Section 75.1403, a general statutory requirenent
repeated in the codified mandatory standards contai ned
in CFR, provides: "Qher safeguards adequate, in the
j udgnment of an authorized representative of the
Secretary, to mnimze hazards with respect to
transportation of men and materials shall be provided."
Authority for the issuance of the aforesaid safeguard
notice is contained in section 75.1403-1 and the
specific requirenent relating to sandi ng devices on
self propell ed personnel carriers is provided for in
section 1403-6(b)(3).

At the commencenent of the hearing the parties provided
general stipulations with respect to the ownership of
the Mathies M ne wherein the alleged violation occurred
and jurisdictional agreements. They further stipul ated
with respect to four of the six penalty assessnent
criteria. Two witnesses testified for the Secretary of
Labor, Coal M ne Inspector Francis E. Wehr and NMSHA
Supervisor WIlliam A Dupree. WMl col mDunbar, Safety
Supervi sor at Mathies Mne, testified for Mathies.

I nspector Wehr testified that on the norning of
Sept ember 22, 1981, at approxinmately eight-fifteen a.m
he was standing on the clearance side of the mantrip in
guestion, which | find-based on other testinony in the
record-to be a Lee-Norse self propelled mantrip car
and observed the operator of this mantrip car-who,
based upon subsequent testinony in the record, I find
to be one Steve N ck-performa safety inspection after
which M. N ck engaged the trolley pole thereon
According to Inspector Wehr managenent personnel had
previously left the area when this event occurred.
After asking M. Nick if he was ready to go and
receiving Nr. N ck's answer that he was ready to go but
was waiting for the foreman to return, Inspector Whr
conducted his own inspection of the mantrip and
determ ned that one of the four sanders thereon was
mal functi oning. The foreman who had | eft the area had
gone to find another person to ride with himon the
mantrip. The mantrip was | oaded with seven or eight
mners at the time |Inspector Wehr discovered the
i noperative sander and was scheduled to travel fromthe
area where it was observed by Inspector Wehr (called
"the bottonm') sone sixty-five hundred feet to the
section. (The bottomis marked point "A" on Joint
Exhi bit No. 1, a mine map, and the section is narked



poi nt "B" thereon).
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I nspect or Wehr concluded that M. Nick, the operator
had perforned his inspection of the mantrip based on his
observation that N ck had pulled the levers controlling
the sanders and had turned around and | ooked at vari ous
points on the mantrip, for exanple, the fire extinguisher
VWhen I nspector Wehr checked the mal functioni ng sander in
guesti on he determ ned that because a val ve was stuck the
sand contained in the container constituting part of the
sander had been enptied. |In other words there was no
sand in the sander to be released in the event such m ght
become necessary during the trip to the section

| footnote at this point that the record indicates that
approxi mately one half a gallon of sand is contained in
the sander and that there are sanders above each of the
four wheels on the mantrip. The record al so indicates
that the sand is rel eased on the tracks for the purpose
of increasing friction when the brakes of the mantrip
are applied thereby increasing the stopping power of
the mantrip brakes.

I nspect or Wehr indicated that the sander woul d have
been used in the course of going to the section because
the mantrip woul d have had to change directions.
Evidence in the record in further explanation of this
testinmony is to the effect that the mantrip uses only
two sanders at any one tinme determ ned by the direction
of travel of the mantrip. Thus if one sander is
i noperable, fifty percent of the sanding capacity of
the mantrip is withdrawn insofar as the sanme relates to
its effect on stopping power. Wehr said M. N ck, the
mantrip operator, did not indicate to himthat there
was a problem

I nspect or Wehr determined that a violation occurred
because the plunger (valve) was open and there was no
sand in the sander. Thus, no sand could be applied to
the rails. He indicated that he considered the
violation to have resulted fromthe negligence of the
m ne operator because the condition of the sander
shoul d have been known and that as the operator checked
it the violative condition should have been di scovered.
The I nspector indicated that he considered the
violation to have been of the "significant and
substantial” variety because of various factors which
he menti oned were prevalent in the haul ageway. He
testified that in addition to the sander not working
there were hills and grades the mantrip would have to
pass over to get to the working section and that the
Mathies Mne is a "wet" mne which has punps all al ong
it's haul ageways. Specifically, he indicated that point
"D' on Joint Exhibit No. 1 gets water in it and that
al so point "G' gets water init. | footnote at this
poi nt that Mathies' w tness Ml col m Dunbar indicated
that there is at | east one location along the
haul ageway where water had been observed on the
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track. M. Dunbar did not recall the conditions on
the track on Septenber 22, 1981, and to the extent
there is any substantial conflict between the testinony
of I nspector Wehr and M. Dunbar on this particul ar
point the nore specific testinmony of the Inspector
is credited.

The I nspector indicated that frompoint "A" to point
"C'" on the mine map there is a small down grade and at
point "D' there is a dip. According to M. Dunbar
between point "D' and "E" there is a 3.4 percent
downgrade, frompoint "E' to point "F' the haul ageway
is fairly level and frompoint "F' to point "G there
is an Sturn. Wth respect to visibility the record,
in this case the testinmony of M. Dunbar, indicates
that the mantrip (sometines called portabus) has
headl i ghts and that while there is some |ow top the bus
has wi ndows at each end.

The hazard envisioned by I nspector Wehr resulting from
the inpairnment of the sander was a sliding derail nment
or "slamm ng" into sonme object on the tracks. The
injuries expected by the Inspector woul d be broken
bones resulting fromcrushing blows to people who were
thrown around or thrown out of the mantrip. In Exhibit
M4, the gravity sheet which Inspector Wehr conpl eted,

I nspect or Wehr indicated that the injury contenpl at ed
by the occurrence of the event in question could
reasonably be expected to be "fatal."” Although
Mat hi esi n taking his deposition as well as at
heari ng- has chal | enged I nspector Wehr's concl usion as
to projected injuries fromthe occurrence of the

antici pated hazard (Exhibit C6), | conclude that

I nspector Wehr's testinony is reasonable, |ogical and
credi bl e under all the circunstances. H s testinony in
this connection was reinforced by the testi nony of M.
Dupree who indicated his awareness of fatalities which
had occurred in U ah and Kentucky resulting from sander
i nsufficiency. The Inspector also indicated his

awar eness of an accident where a mner sustained a back
injury after being thrown froma nmantrip. | therefore
find that with respect to the injury aspect that it is
established on this record that upon the occurrence of
t he hazard contenpl ated there exists a reasonable
likelihood that a resultant injury would be of a
reasonably serious nature.

The Respondent, WMathies, contends that no violation
occurred in the first place because at the tinme the
| nspect or observed the mal functi oni ng sander the
mantrip operator had not conpleted his process of
maki ng safety checks. Significantly, Mthies did not
call M. Nick as a witness. M. N ck would be the best
witness in view of his exclusive know edge with respect
to the defense raised by Mathies. M. Dunbar testified
that after the citation had been issued
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by I nspector Wehr he spoke to M. Nick and that M.

Nick told himthat he had conpleted all safety checks
except for his check of the sanders. | conclude that

the direct knowl edge of the Inspector on this vita
conflict nust be found to overpower the |ess probative
testinmony of M. Dunbar. As pointed out by the Secretary
on cross exam nation and readily admtted by M. Dunbar
M. Nick's disavowal to himw th respect to not having
conpl eted his safety exam nation of the mantrip m ght
have been with a view toward avoi dance of disciplinary
action. Secondly, Mathies' position on this point is
damaged by virtue of its own system establishing
responsibility for making these inportant safety checks.
Mat hies has a witten policy placing the responsibility
for such checks on the section foreman, in this case on
Ron Pi etroboni, who |ikew se did not testify. In any
event, like M. Dunbar, M. Pietroboni was not in the
area at the tine the defective sander was initially

di scovered by Inspector Wehr, when Inspector Whr observed
M. Nick making the safety check, when Inspector Whr
asked M. Nick as to the readi ness of the mantrip, and
when I nspector Wehr made his decision to issue the citation

Accordingly to M. Dunbar, the foreman's responsibility
for maki ng safety checks can be delegated to others in
the foreman's discretion. Although M. Dunbar
testified that on Septenber 22 he did not know who had
the responsibility to nake the safety check or who M.
Pi et roboni had del egated such responsibility to,
nevertheless it was M. Nick who M. Dunbar conversed
with to determine if the mantrip had been safety
checked. | therefore conclude that M. N ck was the
responsi bl e person to make the safety checks on behal f
of Mathies on the day in question, that he was observed
by I nspector Wehr to make those checks, that he did
advi se I nspector Wehr that the mantrip was ready and
that for sone unspecified reason the safety check (1)
was either not made as it shoul d have been or (2) was
negligently perforned so as not to have reveal ed the
mal functi oni ng sander. Although I found M. Dunbar to
be a sincere and know edgeabl e witness his position
fromwhich to observe the critical event here was not
as close as that of Inspector Wehr whose account of
events | find no basis in the record to discount. |
t herefore conclude that the violation occurred as
charged in the citation. The nere occurrence of the
defective sander under mne safety |aw constitutes a
violation since liability is inmposed on a m ne operator
wi thout regard to fault. ElPaso Rock Quarries, 3
FMSHRC 35, 38-39 (1981).

Based upon | nspector Wehr's account, | find that
Mat hi es was negligent necessarily in one of three
possi bl e regards raised by the circunstances: (1) in
failing to specifically
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del egate the responsibility to make a safety check of
the mantrip in question on Septenber 22, 1981; or (2)
in negligently conducting the safety check on the mantrip
at that time; or (3) in the failure of the person to
whom such responsibility had been del egated to i nspect
the sanders in question. Because the persons having the
responsibility or who may have had the del egated
responsibility did not testify, it is inpossible to
nore specifically determ ne the person who was cul pable
in this instance.

Al t hough Respondent chal | enged the Inspector's
testinmony in various respects on the basis that it was
i nconsistent with testinony he gave in a prior
deposition on Cctober 21, 1981, | find that the
di screpancies are not sufficient to result in a
repudi ati on of the quality thereof. Briefly,

Respondent during the hearing made a point with respect
to the Inspector's testinony that he had not asked if a
safety inspection had been perfornmed on the mantrip.

It does appear that the Inspector was asked this
guesti on on page seventy-six (76) of the deposition
(Exhibit CG5). Inspector Wehr answered the question by
indicating that, "The individual (M. N ck) running it
said it was okay." Subsequently, on the sane page, the
I nspect or was asked why he didn't ask M. Nick if the
safety inspection had been done. | construe his

answer -which is not an articulation of precise
thinking-to be that by asking M. Nick if the bus was
ready to go the sane subject matter was being solicited
fromM. N ck. Interplay between highly intelligent,
articulate attorneys and soneti mes | ess sophisticated
wi tnesses frequently will result in anbiguities and
surfaces inconsistencies. | find no basis, on the
attenpts nade by Mathies in this case, to blur the
otherw se credi ble testinmony of the Inspector

We turn now specifically to the question whether or not
the violation was of such a nature as can significantly
and substantially contribute to the cause and effect of
a mne safety or health hazard. In Secretary of Labor
v. Cenent Division, National Gypsum Company, 3 FMSHRC
822, 825 (April, 1981), the Conm ssion defined the
phrase "significant and substantial violation" as being
one, "if based upon the particular facts surrounding
that violation, there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury
or illness of a reasonably serious nature.” |
previously found that the actual occurrence of the
event or the hazard contenplated would likely result in
an injury or illness of a reasonably serious nature.
The question | see remai ni ng under the National Gypsum
test is whether or not the violation here contributed
to the cause and effect of a mne safety hazard. The
Conmmi ssion in National Gypsum noted that the Act does
not define the key
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terns "hazard" or "significantly and substantially.” It was
determ ned that the word hazard denotes a nmeasure of danger to
safety or health and that a violation "significantly and
substantially" contributes to the cause and effect of a hazard if
the violation could be a major cause of a danger to safety or

heal th. The Conm ssion also noted that the inspector's

"i ndependent judgnent is an inportant elenment in making
"significant and substantial' findings, which should not be
circumvented.” The effect of the National Gypsum decision
constituted a retreat fromthe view urged by the Secretary that a
violation is of a significant and substantial nature so |long as
it poses nore than a renote or specul ative chance that an injury
will result, no matter how slight that injury mght be. Prior to
Nat i onal Gypsum npbst viol ations were treated as "significant and
substantial.” The National Gypsum case el evated significant and
substantial violations to a mddle ground between the technica
non-serious category of violations and "i nm nent danger™
violations. | footnote here that ny own view prior to passage of
the 1977 Act was that the phrase "as could significantly and
substantially contribute to the cause and effect of a mne safety
or health hazard" was a phrase of art which had specific neaning
under the 1952 Act which had been picked up in its entirety under
the 1969 Act and under normal rules of statutory construction
absent input by interested |egislators on both sides of the

ai sle, would have transferred a meaning carrying a greater degree
of seriousness than the internedi ate ground chosen by the

Conmmi ssion after the passage of the 1977 Act. |In fleshing out
its holding in National Gypsumthe Comm ssion did indicate that
"sonmet hing nore than the violation of a standard itself is
required.”

In view of the National Gypsum decision | conclude that
the Secretary in this case has carried its burden of
proof with respect to its "substantial and significant”
al l egati on by showi ng the wetness, al beit occasional
of the haul ageway, the curves and down grades in the
m ne and the intrinsic danger of haul age travel itself.
A violation which affects the braking capacity of a
vehi cl e which carries human bei ngs under the
ci rcunmst ances described in this case is a relatively
serious violation by its very nature.

I will conment on the failure that | believe occurred
in the record of this proceeding at this point. There
was no showi ng that the Mathies M ne had an unusua
nunber of sanding violations or of braking accidents.
There was no expert testinmony with respect to the
st oppi ng di stance | oss whi ch would occur by the | oss of
one sander or two. There is no indication of the speed
which mantrips ordinarily travel. The nechanics of how
the violation would contribute to the cause
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and effect of a violation or accident was not devel oped.
Those defici encies, however, are not found to totally of fset
the prima facie case which | conclude the Secretary established
primarily through Inspector Wehr's testinony.

Based upon the stipulation of the parties, | find that
(a) this is a large coal mne operator which (b)
proceeded in good faith to achieve rapid abatenent of
the violative condition after notification thereof and
which (c) will not be adversely affected by the paynent
of penalty in terns of its ability to continue in
busi ness. Mat hies, which has a total conpl enent of
five hundred and sixty-eight (568) mners working three
(3) shifts, has a record of one thousand fifty-nine
(1,059) previous violations for the twenty-four (24)
nmont h period preceding the comm ssion of the violation
in question. |1've found that the coal m ne operator
was negligent in the comrission of the violation. | do
not find gross negligence or willful ness of any degree
in the occurrence of the violation. | find that this
was a nmoderately serious violation under all the
ci rcunst ances and, as previously noted, have found that
it contributed to the cause and effect of a safety
hazard as charged by the Secretary. The Secretary,
both in its admnistrative process and the penalty
aspect of this case and in this hearing, has sought a
penalty of a hundred and thirty ($130.00) dollars. |
find no reason on the basis of this record to reduce or
i ncrease that anount. Accordingly, a penalty of one
hundred and thirty ($130.00) dollars is assessed and
Mathies is ordered to pay the same to the Secretary
within thirty (30) days fromthe date of the witten
decision which I will subsequently enter incorporating
this bench deci si on.

CONCLUSI ON OF LAW

A viol ation which adversely affects the braking capacity of
a personnel -carrying vehicle (mantrip) could significantly and
substantially contribute to both the cause and effect of a nine
safety hazard where such vehicle is expected to encounter wet
conditions and to negotiate curves and downgrades while
transporting mners along a mne haul ageway.

CORDER

(1) WMathies Coal Conpany's Notice of Contest is found to be
wi thout nerit, and Docket No. PENN 82-3-R is dism ssed.

(2) WMathies Coal Conpany, in Docket No. PENN 82-15 is
ordered to pay the Secretary of Labor a civil penalty of $130
within 30 days fromthe date hereof.



~1120
(3) Al proposed findings of fact and concl usi ons of |aw not
expressly incorporated in this decision are rejected.

M chael A. Lasher, Jr.
Judge



