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Pennsyl vani a, for the respondent

Bef or e: Judge Koutras
Statement of the Proceedi ngs

On February 19, 1981, the conplainants filed discrimnation
conplaints with the Secretary of Labor (MSHA), against the
respondent pursuant to section 105(a) of the Federal M ne Safety
and Health Act of 1977, claimng that the respondent had
di scrim nated against themby issuing two letters concerning an
acci dent which had occurred on mne property. Both conpl ai nants
were involved in the accident, and the letters advised themthat
shoul d such an accident be repeated, the respondent conpany woul d
take "necessary disciplinary steps appropriate with the accident™
agai nst them Subsequently, on May 8, 1981, MSHA advi sed the
conpl ai nants that upon conpletion of an investigation concerning
their conplaints MSHA determi ned that violations of section
105(c) had not occurred. Conpl ainants were advised that if they
di sagreed with MSHA' s disposition of their conplaints, they were
free to file conplaints on their own behalf with this Conm ssion
Conpl ai nants subsequently filed their conplaints pro se with the
Conmi ssion on June 3, 1981, and subsequently retained counsel to
represent them

The letters which pronpted the conplaints of discrimnation
are dated January 2, 1981, are addressed to the conpl ai nants at
their residences, and are signed by respondent's Safety Director
P. R Belculfine. The content of both letters are identical, and
they state as follows (Exhibit R-2):
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This letter is being witten in reference to the
i nci dent on January 2, at noon, whereby the 275-B
H -Lift backed into the right front side of Conpany
Jeep #20 at the raw coal feed area of the Coal Washer

Due to the rash of such accidents happening in the |ast
two nonths, we reposted a Notice in reference to
Company Safety Rules and Policy regardi ng novi ng

equi prent in work areas. Fortunately no one has been

i njured by these accidents, but the near m sses and
expensive repair bills due to these accidents warrant
us to put you on notice.

Equi pnrent operators shoul d have their equipnment in
control at all tines and personnel vehicles should keep
far enough away that they will not be backed into by
heavy equi prent.

Shoul d such a simlar accident happen again, the
Conmpany will have to take the necessary disciplinary
steps appropriate with the accident.

By agreement of the parties, these cases were consolidated
for trial in Pittsburgh, Pennsylvania, April 7, 1982, and the
parties appeared and participated fully therein. Posthearing
briefs were filed, and the argunents presented have been fully
considered by ne in the course of these decisions.

| ssues

The principal issue presented in these proceedings is
whet her or not the respondent has discrim nated agai nst the
conpl ai nants and whether the letters which they received as a
result of the accident in question were in fact pronpted by any
protected m ne health and safety activities.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1l), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).

3. Commission Rules, 30 CFR 2700.1 et seq.
Testinmony and evi dence adduced by the conpl ai nants.

Lesko Bugay testified that he has been enpl oyed by the
respondent for 38 years, is a nmenber of the mine safety

commttee, and al so serves as President of Local Union 9636. On
January 2, 1981, he was perfornm ng
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his duties as a "hi-lift" operator at the coal stock pile | ocated
on a hill above the mne office. In accordance with the usua
procedure, he had been relieved for lunch by M. Fred Ganchuk

and he drove a conpany jeep to lunch. Upon his return, he parked
the jeep in the usual spot. As he alighted fromthe vehicle and

| ooked back, M. Ganchuk backed the hi-lift up and struck the
jeep. After a few words between them M. Ganchuk went to the

m ne office and reported the accident. The next day, M. Pat
Bel cul fine gave hima letter concerning the incident and inforned
himthat "it didn't nean anything”". However, upon reading the
letter M. Bugay concluded that the | ast paragraph of the letter
pl aced hi mon probation for being involved in the accident and he
asked M. Belculfine to withdraw the letter. Wen he refused, M.
Bugay filed a "regular grievance", and another "safety grievance"
was al so subsequently filed (Tr. 10-14).

On cross-exam nation, M. Bugay stated that he parked the
jeep in question in the same spot where M. Ganchuk had parked it
when he canme to relieve himfor lunch. He also indicated that he
parked it next to the fuel tanks near the coal pile, but no
personal vehicles were parked there and he does not park his
personal vehicle there either. M. Bugay described the coa
| oadi ng process with the hi-lift and confirmed that he was aware
of company policy and the posting of a notice on Decenber 15,
1980, concerni ng vehicl es.

M. Bugay testified that the vision to the rear of the
hi-lift is bad because of the different equi pnment obstacl es and
he assuned that M. Ganchuk had observed hi m when he parked the
jeep. He also indicated that M. Ganchuk did not waive to him
and he confirmed that he was aware of the fact that prior
accidents had occurred and that from his experience around heavy
equi prent, extra precautions were called for (Tr. 14-18). He
al so confirmed that during the grievance conplaint which he
filed, his position was that an oral reprimand, rather than a
witten letter, would have been appropriate in his case and he
wanted the letter retracted, particularly the |ast paragraph (Tr.
19). He also indicated that others who have been involved in
simlar accidents never received any letters, and while the
conpany did give himan opportunity to make restitution for the
damage to the vehicles, he declined to pay because he did not
believe it was "the right way" (Tr. 21).

In response to bench questions, M. Bugay stated that the
procedure of parking the jeep and being relieved by M. Ganchuk
for lunch had been foll owed by both of themover a period of a
year prior to the accident. The fender of the conpany jeep was
damaged, but he could not estinmate the cost of repairs, and he
confirmed that a "hi-lift" is in fact a front-end | oader (Tr.
24). It had a back-up alarm but he could not recall whether it
was operational and he confirned that the | oader backed into the
jeep while the jeep was parked, and that he was standing
approxi mately 15 feet away at the time of inpact. He did not
have to get out of the way of the loader in trying to get M.
Ganchuk's attention, and he assunmed that M. Ganchuk had seen him
and that is why he parked the jeep where he did (Tr. 24-25).
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M. Bugay stated that the letter jeopardized his job because it

pl aces himin an "eval uation prograni, that "the next step could
be my job", and that this was true even if the | ast paragraph of
the letter were to be deleted. He believed that an oral reprinmand
woul d have been nore appropriate because it nakes a person be
nore alert "by someone telling you that they're not happy with
it" (Tr. 26-27).

Fred Ganchuk testified that he was operating the front-end
| oader which collided with the jeep in question on January 2,
1981. He confirned that he had relieved M. Bugay for |unch and
that he did not see M. Bugay when he parked the jeep because "he
pulled into ny blind spot”. The jeep was able to nove after he
hit it, and he reported the accident (Tr. 27-29).

On cross-exam nation, M. Ganchuk described the | oader in
guestion as a "six or seven yard bucket", and generally descri bed
its dinmensions. He conceded that the accident was serious and
could have resulted in a fatality. He also confirmed that he was
aware of the posted conpany policy concerning vehicles, and he
expl ai ned the accident as follows (Tr. 30-31):

Q And yet, M. Bugay went ahead and parked within
your working radius and within your blind spot as you

say?
A Well, this is where we always stop at, because, we
wat ch for each other coming in there. It just happened

to be he got in when I wasn't |ooking back. Got into
the blind spot and I didn't see him

Q Now, before you pull in there don't you gain the
attention of the operator?

A W do now. At that tinme we didn't. | watched to
make sure that he was | ooking back and see nme and
pulled in there and stopped.

Q So before this you would always try to gain his
attention before you entered his work area?

A. | always watched to nmake sure he was | ooki ng back
to see me. He would always give nme sone kind of a
signal that he had seen ne in sone sort or other, he'd
wave hi s hand or sonething.

Q D d you give any signal on this day that you had
seen M. Bugay cone back from | unch?

A, No, sir.
Q In fact, you say, he nust have been within your
blind spot?

A.  Yes, sir.
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M. Ganchuk stated that had he seen M. Bugay the accident would
have been avoi dabl e, and had he waited until he acknow edged his
presence the accident would not have happened. He confirned that
t he conpany gave himan opportunity to nmake restitution for the
damaged vehicles but that he declined to do so (Tr. 33).

In response to bench questions, M. Ganchuk confirned that
the reason the jeep was brought in close proximty to the end
| oader he was operating was for the conveni ence of he and M.
Bugay, and that this "was a routine thing" (Tr. 35). He also
indicated that there is no witten procedure as to where the jeep
i s parked when he relieves M. Bugay, and it is "a matter of
habit" (Tr. 35). He believed the letter discrimnm nated agai nst
hi m because "the next time that anything happens |I |ose ny job"
(Tr. 36). He believes the letter could be used agai nst him as
the first step in any future disciplinary action against him and
he confirmed that he also filed a grievance over the incident
(Tr. 36).

On further cross, M. Ganchuk conceded that the acci dent
nmerited an oral reprimand from his supervisor, but since it was
his first offense of this kind, he believes that the letter was
not appropriate (Tr. 40).

Pat Bel cul fi ne respondent's safety engi neer and safety
director, was called as an adverse wi tness and confirnmed that he
issued the letters in question to M. Bugay and to M. Ganchuk
The letters were issued to nake them aware of conpany policy
dealing with working around equi pnent and they are still in their
personnel files and will remain there until the instant case is
decided. He stated that the accident in question was a serious
one and could have resulted in serious injury or death. He
expl ai ned the | ast paragraph of the letter and indicated that any
future accidents would have to be considered on the nmerits (Tr.
41-44). M. Belculfine identified a copy of a conpany Notice
dated February 13, 1981, dealing with the operation of heavy
equi prent and a system for operators acknow edgi ng each ot her
The notice was issued after the letters in question were served
on the conplainants, and it was part of the settlenment of the
Uni on safety grievance (Tr. 44, exhibit R-4).

M. Belculfine confirmed that other accidents had occurred
at the site of the accident involving M. Bugay and M. Ganchuk
as well as other accidents involving equi pment operators.
However, he denied that those involved in those accidents did not
even receive a verbal warning (Tr. 45). |In response to questions
concerning prior accidents involving a M. Wlfe and a M.
Chunpko, M. Bel cul fine acknow edged that they received no
letters fromthe conmpany concerning the incidents (Tr. 46). M.
Bel cul fi ne conceded that the Union had nade conpl ai nts about the
coal pile in question, but insisted that they dealth with
"different matters"” (Tr. 46).

Wth regard to the incident involving M. Wl fe, M.
Bel cul fine stated that while M. Wl fe backed into a coal truck
the truck driver was at fault and M. Wl fe was not required to



make restitution because it was his own truck (Tr. 46). As for
M. Chunpko, he was verbally reprimanded, and it was one of the
determining factors leading to his discharge (Tr. 47).
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M. Belculfine confirmed that he spoke with M. Bugay about the
accident, but could not recall whether he discussed it with M.
Ganchuk. He denied that he issued the letter to M. Bugay
because he was on the safety conmttee and the president of the
local (Tr. 48). He also indicated that in considering other
acci dents which had occurred prior to the incident in question,
each incident is taken on its own nerits, and in certain
i nstances, reprimands were given (Tr. 48). In response to
guesti ons concerning these past accidents, M. Belculfine
testified as follows (Tr. 50-53):

THE WTNESS: GCkay. On Decenber 12th, there was a
hi-lift that backed over the supply truck and
denol i shed the supply truck. The person involved in
that accident didn't come back to work. There was a
letter drafted to be given to this person. This person
did not come back to work and this person voluntarily
quit.

The other accident that | think he is referring to at
that tinme, is the Wl fe accident where the hi-lift
backed into the coal truck.

JUDGE KOUTRAS: Ckay. And is that the case, in which

you stated that the truck, that the trucker owned the
truck?

THE WTNESS: Yes.

JUDGE KOQUTRAS: He was at fault?

THE W TNESS: Yes, the trucker was at fault.

JUDGE KQUTRAS: Who woul d have been a recipient of a
letter, in that case, the other individual?
| take it that since you nade a determination that the
trucker was at fault, that he was the only one that
woul d have been reprimanded. And was he an i ndependent
contractor, owned his own truck?

THE W TNESS: | ndependent, yes.

JUDGE KOQUTRAS: Not a conpany enpl oyee?

THE W TNESS: No.

JUDGE KOUTRAS: Does that explain why you didn't send

hima letter?
THE W TNESS: Yes.
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JUDGE KQUTRAS: Al right, M. Zera.
BY MR, ZERA

Q The hi-lift operator who backed into the supply
truck, was that your enpl oyee?

A Yes.
Q He didn't receive a letter, did he?

A. No he didn't.

JUDGE KQUTRAS: But, M. Zera, | think he expl ai ned.

that the gentleman that --- just a mnute.

Am | to understand that the hi-lift operator is the
fell ow that never came back to work?

THE WTNESS: No. The supply truck driver, the union

enpl oyee who was driving the supply truck, behind the
hi-lift.

JUDGE KOUTRAS: Didn't return to work?

THE W TNESS: No.

JUDGE KQUTRAS: Wy didn't the hi-lift operator get a

letter? That's what he's asking you.
THE W TNESS: Because, it was not his fault.
BY MR ZERA

Q Well, who's fault was the acci dent between M.
Bugay and M. Ganchuk?

A.  Both.

Q What was the incident involving M. Chunpko?

A.  Foreman on the mdnight turn approached M.
Chunpko, it was foggy and bad visibility and he
approached the hi-lift and the hi-lift operator didn't
see him

Q \Wat happened?

A. Hs wheel hit the pick up truck.

Q Who's wheel ?

A. The foreman's truck. The hi-lift wheel hit the
foreman' s vehicle.
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VWho was driving the hi-lift?

Danny Chunpko. The hi-lift operator

Q
A
Q And he hit the foreman's truck?
A.  Yes.

Q And Danny Chunpko, the hi-lift operator, hit the
foreman's truck did not receive a disciplinary letter?

A.  No.

Q And that's very simlar to the accident between M.
Bugay and M. Ganchuk, is it not?

A. No. That is different.

On cross-exam nation, M.Belculfine identified a copy of a
letter that he had personally drafted in Decenber 1980, for the
m ne superintendent proposing to suspend an enpl oyee for five
days for violating conpany policy and safety rules in connection
wi th an accident involving a conpany supply truck. The enpl oyee
subsequently quit his job voluntarily, and M. Belcul fine
identified a copy of conpany personnel records confirmng this
fact (Tr. 53-59; exhibits RR6 and R-7). He also indicated that
after he spoke with M. Bugay about the accident on January 2,
1981, he discussed the matter with Mark and David Al oe in the
m ne office and they instructed himto wite the two letters in
guesti on because of the seriousness of the accident (Tr. 61).

In response to bench questions, M. Belculfine stated that
he considered M. Bugay to be a very good worker and conmment ed
that | wish | had two nore dozen nen like hinf. He stated that
the danage to the jeep was approxi nately $650 and that the | oader
sustai ned no damage. He indicated that there is no company
policy concerning an enpl oyee making restitution for damagi ng
conpany property, but conceded that had M. Bugay and M. Ganchuk
made restitution the instant case woul d have been settled (Tr.
63-64). In further explanation, respondent's counsel stated that
had restitution been nmade, the letters would have been retracted
and the matter resolved (Tr. 66-67).

Testinmony and evi dence adduced by the respondent

Mark Al oe, President, Al oe Coal Conpany, testified that he
has known M. Bugay for all of his life, and that M. Ganchuk has
wor ked for the conpany approxi mately seven years. He confirnmed
that he instructed M. Belculfine to send the letters in question
after he infornmed himabout the accident in question. He
expl ai ned that he did so because of a rash of the same kind of
accidents, which were potentially serious in that someone could
have been injured or killed, and because of the potential |oss of
conpany property. He considered both M. Bugay and M. Ganchuk
to be good enpl oyees and confirmed that this was the first such
i ncident in which they were involved (Tr. 93-95).
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On cross-exam nation, M. Aloe stated that he was not involved in

the question of restitution and that his brother David, a conpany
vi ce-president, nmade that decision. He confirnmed that he enpl oys
approxi mately 63 mners, but that he normally does not attend

gri evance neetings, but on occasion attends nonthly uni on and
managemnment conmuni cati ons neetings. He never attended any
nmeetings in which the safety of the coal pile was discussed (Tr.
95-97).

Respondi ng to the conpl ai nants' assertions that none of the
i ndividual s involved in the prior accidents received any
reprimand letters, M. Aloe stated that each accident is taken on
its own basis, and that m ne managenent attenpts to determ ne who
was at fault. Conceding that a foreman was fired sone nonths
after his involvenent in an accident, M. Aloe stated that the
acci dent was approxi mately 85% of the reason why he was fired
(Tr. 98). Wth regard to the so-called "rash of accidents”
mentioned in the letters sent to M. Ganchuk and M. Bugay, M.
Al oe confirmed that they refer to the prior accidents testified
toin this proceeding (Tr. 99).

Conpl ai nants' argunents

In their post-hearing argunents, conplainants assert that
the "disciplinary letter” they received violates the Act in that
they were discrimnated against for engaging in protected
activity. In support of this conclusion, conplainants maintain
that the testinony at the hearing reflects that the Union, by and
through its president and spokesman Lesko Bugay, mnade frequent
conpl aints about the safety of the coal pile area, and that the
respondent was aware of the enpl oyees concern about this area and
that M. Bugay was the spokesman for these concerns. Since M.
Bugay is president of the local, as well as a safety
conmi tteeman, conpl ai nants suggest that he was singled out for
discipline so as "to stemthe constant conplaints and concerns of
t he menbershi p®. No such argunment is advanced on behal f of M.
Ganchuk.

Aside from M. Bugay's service as a union officer and nenber
of the safety committee, conplainants argue that prior accidents
had occurred at the coal pile area in question, but that no one
i nvol ved in those accidents received letters of the type given to
the conplainants. Cting an incident involving a M. Wl fe,
conpl ai nants state that he was involved in a serious incident

where a hi-lift backed into a truck, but received no disciplinary
letter. Cting a second incident involving a M. Danny Chunpko,
where another hi-lift operator again hit a foreman's truck
conpl ai nants assert that again, the hi-lift operator never

received a disciplinary letter or warning. Al though respondent
mai nt ai ned that the foreman was di scharged as a result of this
i ncident, since the discharge occurred four nonths after the

i nci dent, conplainants argue that it is incredible to believe
that the di scharge was notivated by the accident in question

Wth regard to the respondent's posting of the Decenber 15,
1980, "Notice", conplainants maintain that this notice does not



justify the letters issued to the conpl ainants, and that the
noti ce does not cover



~1256

the circunstances of the Bugay-Gnchuk accident. Since a new
"Notice" was reposted with new instructions after the January 2,
1981, accident, conpl ainants conclude that the respondent

recogni zed the fact that the prior notice did not cover the

i ncident in question, and that had the conplainants violated the
Decenmber 15 notice, respondent would not have found it necessary
to post a new and different notice.

Conpl ai nants assert that the facts of this case lead to the
conclusion that M. Bugay and M. Ganchuk were treated
di sparately or differently than ot her enpl oyees who happened to
be in simlar or identical accidents, and that the only one
factor that separates themfromall of the other individuals
i nvol ved in accidents at the coal pile is the fact that M. Bugay
is an officer of the union and a safety conmitteenman, and that
t he respondent sought to stemthe conpl aints concerning the
i nherent dangers in that area.

Conpl ai nants believe that it is obvious that if all other
enpl oyees involved in like or simlar accidents at the coal pile
received warning letters, there would be nothing to distinguish
M. Bugay and M. Ganchuk fromthe normal practice of the
respondent. However, on the facts of this case, conplainants
maintain that this is not so and that the conpl ai nants cases are
a "first". This is all the nore shocking, argue the
conpl ai nants, when one considers M. Bugay's previous unbl em shed
record with nearly 40 years work experience and the enpl oyer's
statenent that he wi shed he had "two dozen nore" |ike him
(Bugay). |If that were true, maintains the conplainants, no
warning letter would issue.

In conclusion, the conplainants assert that the letters they
received are "threats" which have placed their jobs in jeopardy,
even though sone 15 nonths have el apsed since the accident in
this matter and there have no intervening accidents involving the
conpl ai nants here. Citing the cases of Phillips v. Interior
Board of M ne Qperations Appeals, 500 F.2d 772 (D.C. Cr. 1974),
and Baker v. Interior Board of Mne Operations Appeals, 595 F.2d
746 (D.C. Cr. 1978), conplainants assert that they have the
right, and are protected in the exercise of that right, to
express their safety concerns to their immedi ate supervisor or to
t heir enpl oyer.

Respondent' s argunents
Cting Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2786;
2 BNA MBHC 1001, Cctober 14, 1980, respondent argues that to
establish a prima facie violation of section 105(c) of the Act,
conpl ai nants nmust prove by a preponderance of the evidence:
(1) That they engaged in a protected activity; and

(2) That the adverse action was notivated in any part
by the protected activity.



~1257

Respondent mmintains that a search of the pleadings and record in
this case fails to reveal or identify the nature of the protected
activity in which the conplainants were engaging at the tinme the
letters in question were given to them Concedi ng that
conpl ai nant Bugay has been president of the local Union for 12
years, and has served as a safety commtteeman for 15 to 18
years, respondent points out that conplainant Ganchuk hol ds no
position at the mne other then as an enpl oyee. Further
respondent asserts that the only testinmony of protected activity
as argued by the conpl ai nants appears during the foll ow ng
colloquy with the presiding Judge in the questioning of Patrick
Bel cul fine, respondent’'s safety director and the person who
signed the letters in questions, and in the cross-exam nation of
M. Bel cul fi ne by conpl ai nants' counsel

Q You handl ed both regul ar and contractual grievances
and safety grievances?

A Yes.

Q As part of your duties did you al so neet
periodically with the union concerning safety matters?

A.  Yes.
Q How often were these safety neetings hel d?

A. At |east once a month we would have a two hour
safety meeting. (Tr. 42).

* * * *

Q Now you are aware that the union nmade constant
conpl ai nts about the danger of that area because, of
t he height of the coal pile, were you not?

A. Not the height of the coal pile, no.

Q You are aware that the union nade conplaints, in
safety meetings, about that area?

A. Dealing with different matters. (Tr. 46).

Respondent maintains that the fact that there were
conversati ons between union | eaders and m ne managenent about
safety at the mine is not only customary in the coal industry,
but is also mandated by the coll ective bargai ni ng agreenent.
Respondent sees not hi ng unusual about conversations and neeti ngs
on safety, and believes that the nentioning of these neetings at
t he hearing appears to be an afterthought and not a basis of
filing the conplaint as they were never nentioned in the origina
pl eadi ngs. Respondent concl udes that the accident which occurred
was not protected activity, and to hold ot herwi se woul d nean any
activity by an enployee would qualify as a protected activity.
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Assum ng that the conplainants were engaged in a protected
activity, respondent nonethel ess argues that the action taken by
the respondent in this case was not notivated in any part by the
protected activity. Respondent maintains that the action taken
by the respondent was based on its sincere desire to protect its
enpl oyees and equi prent, and since acci dents had happened
previously, and since appropriate action had been taken by the
respondent, these incidents evidence a consistent and fair policy
by the respondent.

Wth regard to the posting of the Decenber 15, 1980, safety
notice, respondent states that it was in fact a reposting of a
safety notice issued March 30, 1976, and that it was posted on
Decenber 15 because of an acci dent which occurred on Decenber 12,
1980. The notice required all enployees to "make sure the
equi prent operators see you when approachi ng thenf, and
respondent asserts that both conpl ainants were aware of this
safety notice and knew of its contents. Respondent asserts that
the notice was reposted because m ne managenent wanted to protect
its legitimate interest in its enpl oyees and equi prent, and
concl udes that the accident which occurred would not have
happened but for a violation of this rule.

Regardi ng the Decenber 12, 1980, accident, respondent states
that the incident occurred at a different area of the mne where
a supply truck driven by one August Parilli, Jr., was struck by a
pi ece of heavy equipnent. Since M. Parilli was at fault, a
letter of reprinmand was drafted to himbut was never sent because
he voluntarily termi nated his enploynent. Wth respect to a
second incident where a hi-lift operator backed into the side of
the struck of an independent coal hauler (the Wlfe incident),
respondent states that the truck driver was at fault because his
truck was in an inappropriate area and no repri mand was given to
the hi-lift operator. Since the truck driver was an independent
contractor, respondent states that he could not be reprinanded.

Regarding the third accident which occurred in md-1980,
where the wheel of a piece of heavy equi prent struck a foreman's
vehicl e (the Chunpko incident), respondent states that it was
determ ned that because of the foggy conditions, the enpl oyee was
not at fault. However, respondent also states that the foreman
was orally reprimanded for this incident and it was but one of
the factors leading to his subsequent term nation in Novenber of
1980.

Respondent maintains that the record in this case
denonstrates that the next |ogical step by m ne managenent when
the rules were violated was to send a letter to those who failed
to conply with those rules, and to deny the respondent to take
this step would prevent it fromany protection of its interests
in such situations. Respondent asserts that the aforesaid
incidents with the hi-lift and truck of the independent coa
operator and the incident concerning the foreman further
denonstrates the fair, consistent and unbi ased approach in
simlar matters. Respondent also notes that Patrick Bel cul fine,
when cal |l ed by the conpl ai nants as per cross-exan nation



testified as to questions of counsel Zera on Record, Page 48, as
fol | ows:
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Q It is also not true, had M. Bugay not been on
the safety comittee and president of the |ocal
he woul d not have received this letter?

A. | wouldn't reprimand a man because he's a union
official, no.

I n conclusion, respondent maintains that any conclusion of a
prohi bited notivation in this case is entirely unwarranted, and
that froma reading of the entire record, respondent suggests
that the conclusion nost warranted is that the conplainants are
upset that their otherw se good working record and history is now
bl em shed by the letters which they recei ved. Respondent notes
that both conpl ai nants acknow edge sone form of reprinmand woul d
have been appropriate. The nere fact that they do not feel the
repri mand shoul d have been in witing is of no consequence, since
it is amtter for mne managenent to determ ne the nature and
tenor it its reprimands. The nere fact that the conpl ainants do
not agree with the nature and tenor of the reprinmand does not
gi ve grounds for the filing of a discrimnation case under the
Act, and the degree of discipline or whether any discipline
shoul d have been issued at all is not the determ ning factor
The test to be applied is whether or not the conplainants were
engaged in protected activity and whether the action of the mne
operator was notivated in any part by reason of the protected
activity. Respondent concludes that both itenms nmust be answered
in the negative.

Di scussi on

The record in this case reflects that the union grievances
filed by M. Bugay and M. Ganchuk concerning the letters they
recei ved have been held in abeyance pendi ng the outcone of the
i nstant discrimnation conplaints. The grievances have
progressed through the first three stages, but any final decision
in this regard has been "allowed to lie dormant” (Tr. 37).

Wth regard to the union safety grievance, exhibit R4,
concerning the area where the accident in question occurred, the
information of record reflects that it was resolved at the second
stage by the Union and M ne Managenent through the posting a
notice and the distribution to all enployees of an established
procedure for operating equipnment in work areas (Tr. 38-39).

It seens clear to nme that under certain conditions a
disciplinary letter of reprimand may be discrimnm natory under the
Act since it may affect an enpl oyees pay, pronotiona
opportunities, and even enploynent. See: Local Union 1110, UMM
et al., v. Consolidation Coal Conpany, MORG 76X138, Judge
M chel s, May 26, 1977. In that case, Judge M chel s concl uded
that certain disciplinary letters were not issued in retaliation
for reporting alleged safety violations, and therefore were not
di scrimnatory.

In the case of Ronnie Ross v. Mnterey Coal Conpany, et al.,
3 FMSHRC 1171; 2 BNA MBHC 1300 (May 11, 1981), it was held that



singling out one safety committeeman to receive a letter of
repri mand, while ignoring another conmtteeman who engaged in
simlar conduct, was discrimnation under the
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Act. However, in Ross, the reprimand was affirmed and the
conpl ai nt was di sm ssed because it was found that the conduct
engaged in by M. Ross which led to the letter of reprimnd was

i nproper, and there was no showing that the letter was issued out
of retaliation for safety conplaints.

In Local Union 1110 and Carney v. Consolidation Coa
Conmpany, 1 FMSHRC 388 (1979), the Conmi ssion affirmed a Judge's
ruling that giving a safety commtteeman three letters of
repri mand for insubordination because he failed to ask nine
managenent's permi ssion to leave his work area for the purpose of
filing safety conplaints was discrinmnatory under the Act because
the | eaving of work for that purpose was protected activity.

Conpl ai nants do not dispute the fact that an acci dent
occurred and that they were at fault. 1In addition, they conceded
that the circunstances surroundi ng the acci dent which occurred in
this case warranted a reprinmand. Their contention is that the
repri mand shoul d have been an oral one, rather than one in
witing. They believe that the witten record of a reprimand
will, at some future tine, possibly expose themto discharge if
they are again found to be in violation of conpany rules. Aside
fromthe fact that an oral reprimand is not in the formof a
witten docunent, | have some difficulty in accepting
conpl ai nants' conclusions on this question. A reprimand is a
reprimand, and if it is justified in the first place, | see
little distinction in putting it in witing. It seens to nme that
once an enpl oyee is reprimanded by nanagenent, or someone
aut horized to nete out such puni shment, managenent is free to
docunent this fact, whether it be by a notation placed in the
enpl oyee's record, or whether it be in sone other form such as
t he supervi sor making a note of the fact that he orally
adnoni shed an enpl oyee so that he can rely on this in taking any
future action against himif warranted.

During the course of the hearing, the conplainants' stated
that their real concern was over the |ast paragraph of the
letter, which they view as a perpetual threat to di scharge or
ot herwi se punish themat sone future tinme. Wile it is true that
the | anguage used in this paragraph clearly serves as a warning,
it islimted to simlar accidents of the kind which occurred on
January 2, 1981, and since it states that any future discipline
taken "will be appropriate with the accident”, | assune this
means that |ack of fault by either individual will not result in
any discipline. This is particularly true in this case where the
respondent opted not to discipline two enpl oyees involved in two
prior accidents because they were not at fault.

Fi ndi ngs and Concl usi ons

VWiile it may be true that conplainant Bugay, acting in his
capacity as president of the local and as a safety comitteeman
was the spokesman for mner conplaints concerning the coal pile
where the accident in question occurred, the evidence adduced in
this case sinply does not support any conclusion that the letters
given to the conplainants were in reprisal for such conplaints.
As a matter of fact, as correctly pointed out by the respondent's



counsel, the conplaint filed in this case did not suggest or aver
that the letters were given to the conpl ai nants because of any
asserted safety conplaints. This issue was raised for the first
time at trial by the conplainants' counsel, and it is rejected.
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Further, the record suggests that the safety conplaints
concerning the coal pile were resolved during the grievance
stage, and they were separately and i ndependently addressed and
resol ved.

Wth regard to the question of any disparate treatnent of
t he conpl ai nants by the respondent with respect to the letter
concerning the accident in question, | conclude and find that
this is not the case. Respondent has established by a
preponderance of the credi ble evidence and testinony adduced in
t hese proceedings that it did in fact enforce its rules and
pol i ci es concerni ng enpl oyee invol venent in accidents on nine
property. The testinony establishes at |east three prior
accident incidents which gave rise to some action by conpany
managenent agai nst certain enpl oyees who were involved in those
accidents. Even though no actual letters were ever delivered in
t hese instances, | conclude and find that the circunstances
surroundi ng these incidents are satisfactorily explained by the
respondent, and they do not give rise to any inference, real or
i magi ned, that the respondent intended to treat the individuals
i nvol ved any differently fromthe conpl ai nants.

One of the prior incidents in question involved a cul pabl e
contractor truck driver who was not enpl oyed by the respondent.
Managenent decided not to reprinmand its enpl oyee who was invol ved
in that accident because he was not at fault. Under these
ci rcunmst ances, | cannot conclude that nanagenment's discretionary
decision not to give out any letters of reprimand in that instant
was unreasonabl e.

Wth regard to the second incident involving a M. Parilli,
respondent has established through credible testinony and
evi dence, which is unrebutted, that had M. Parilli not resigned
his job voluntarily, he would have received the letter which had
been drafted for the m ne superintendent's signature by M.
Bel culfine. As for the third incident involving a foreman
(Chunmpko), respondent has established that it did not reprimnd
t he enpl oyee invol ved because it was determ ned that he was not
at fault. Again, | cannot conclude that nmanagenment was wong in
not reprimandi ng him Further, conplainants' argunents that it is
incredible to believe that M. Chunpko's di scharge was pronpted
by the accident in question nust be taken in context. Respondent
does not argue that the foreman was di scharged sol ely because of
t he accident. Rather, respondent's testinony is that this was but
one factor in the decision to fire him

After careful consideration of all of the facts and
ci rcunmst ances presented in these proceedi ngs, including the
post - hearing argunments presented by the parties in support of
their respective positions, | conclude that the respondent has
the better of part of the argument and has satisfactorily
rebutted any clainms of discrimnation in these proceedings. In
short, | cannot conclude that the respondent discrim nated
agai nst the conplainants when it issued themthe letters in
guestion. To the contrary, given the circunstances of the
accident, and the fact that prior incidents
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of the sane nature resulted in danage to respondent's equi pnent
and property, as well as exposing its personnel to possible
serious injuries, | conclude that respondent acted reasonably to
protect its legitimate interests when it issued the letters in
guestion. Under the circunstances, the conplaints of
discrimnation filed in these proceedi ngs ARE DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



