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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

WLLIAM A, W LLI AMSON, Conpl ai nt of Discrimnation
COVPLAI NANT
Docket No. VA 80-32-D
V.
Dry Fork No. 37 M ne
Bl SHOP COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Janes Haviland, Esq., for Conpl ai nant
Jerry F. Pal mer, Esq., for Respondent

Bef or e: Judge W I Iiam Fauver

Thi s proceedi ng was brought by Conpl ai nant, WIIliam A
W Ilianmson, under section 105(c) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq., for review of
al l eged acts of discrimnation. The case was heard at
Charl eston, West Virginia.

Havi ng consi dered the evidence and contentions of the
parties, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At all pertinent tines, Respondent operated a coal nine
known as the Dry Fork No. 37 Mne in Tazwel| County, West
Virginia, which produced coal for sales in or substantially
affecting interstate conmerce.

2. The mine had three working sections. Conplainant was a
section foreman in the First Left Section, afternoon shift (4
p.m to mdnight), which used a continuous-m ning nmethod to nine
coal . The dust control and ventilation plan required that at
| east 3,200 cubic feet of air per mnute (cfn) be supplied to
each working face and that water spray pressure on the mning
equi prent be at |east 75 pounds per square inch (psi). Dust at
the working face was nornmally controlled by ventilation and
wat er - suppr essi on net hods. The conti nuous-m ni ng nmachi ne was
equi pped with water sprays to control dust. Water sprays were
al so installed above the chain conveyor, which transported coa
fromthe face to shuttle cars.
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3. Section foremen were primarily responsible for inplenenting

the ventilation and dust-control plan by ensuring that the
continuous mner was supplied with adequate water for the water
sprays, that the sprays were working properly, and that the
wor ki ng section was adequately ventilated. A ventilation reading
was usual ly taken once at the start of the shift and once at the
end of a shift. A section foreman could nove the check curtains
closer to or farther fromthe face to control the flow of air to
the face; however, he was not authorized to increase or decrease
t he amount of air by opening, closing, or nodifying an air

regul ator, a small opening made in a stopping or wall to control
the flow of air. He was also not permitted to change the water
pressure for the water sprays. Only the mne foreman was al |l owed
to change the air regulator or the water pressure for the water
sprays. |If a section foreman was aware that insufficient air was
reaching the section, he was instructed to adjust the check
curtains, notify a supervisor, or withdraw his crew fromthe
face.

4. The dust-control program also included nonitoring dust
| evel s by issuing each m ner a dust-sanpling device every 6
mont hs. This was a small punp that drew air fromthe mner's
at nosphere and recorded the quality of air on a small cassette.
Dust - sanpl i ng personnel were responsible for conducting the tests
and sending the results to a lab for analysis. |If the dust
sanmpling results showed conpliance with the dust-control plan
which required that |levels of respirable dust not exceed 2 ng/n8,
the m ner would not be required to wear the sanpling device for
another 6 nonths. However, if the results showed excessive
exposure to respirable dust, the mner would be retested. Mners
showi ng hi gh exposure, such as a continuous-m ner operator, m ght
have to wear the device for weeks at a tine. Al so, if a group of
dust sanpl es showed an average above the 2.0 standard, Respondent
woul d be subject to a citation and civil penalty for a dust
viol ation.

5. The dust-sanpling punp was battery-operated and attached
to the miner's belt. The cassette was supposed to be worn within
arms length of the nmouth. A hose extended between the cassette
and belt.

6. Only dust-control personnel were trained in the
operation of the dust-sanpling device; however, the device was
easily turned on and off. Usually a mner was handed the device
and required to put it on and wear it for an entire 8-hour shift.

7. A miner operator or shuttle car operator mght find that
t he dust-sanpling device interfered with operation of the
equi prent because the cassette hose woul d becone tangled with the
| evers on the equipnment. In such cases the operator was all owed
to renove the cassette fromhis clothing and attach it to the
machine within arms Iength of his mouth. |If the cassette was
not kept within that distance, the operator was supposed to turn
in the device, void the cassette, and undergo another test.

8. Mners assigned to wear a sanpling device did not always



wear it as required. At times, the devices were left in the
bat hhouse, in the dinner hole, or hanging on a piece of equipnent
while still running. No mner had
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ever been disciplined for not wearing a dust-sanpling device when
assigned to wear one and Respondent had never received a citation
for its nethods of sanpling dust. Cassettes that had not been
used properly for test purposes were supposed to be voided at the
end of the shift, but there were tinmes that such cassettes were
not voi ded.

9. Both m ne managenent and m ni ng personnel contributed to
a lax or inconsistent approach to the dust-sanpling program For
exanpl e, the m ne superintendent, Joseph Aman, (FOOTNOTE a) occasionally
observed i nproper sanpling practices, e.g., |leaving an activated
punp in the dinner hole or wearing a deactivated punp, but took
no action. Luther Young, a union safety comm ttee nenber, toured
the m ne periodically and on one occasi on observed sanpling punps
hanging in the dinner hole in the Four Right Section. Aman was
present; however he did not inquire as to why the punps were not
bei ng worn or take any action to ensure that the cassettes were
voi ded.

Oten, Young did not wear a punp that was assigned to him
He understood that it was supposed to be worn the entire shift;
however, he would renove it if he found operation of the shuttle
car difficult while wearing the punp. Sonetinmes he would | eave
the punp running in the dinner hole. He was never questioned for
turning in a cassette that did not record an entire shift or that
was unrepresentative of the mne atnosphere.

Conpl ai nant, when assigned a dust-sanpling device, rarely
wore it the entire shift. He understood that the punp was
supposed to run the entire shift or the sanple was to be voi ded,
but he would turn it off if it interfered with his work or if he
had to go behind a line curtain to take air readings. Wen
Conpl ai nant had been an equi pnent operator, he had often
di sconnected his punp because he continued to get bad sanpl es and
woul d ot herwi se have been required to wear the sanpler until he
recei ved good sanpl es.

In March 1980, Conpl ai nant observed Superintendent Anman at
his desk when three dust punps were sitting on top of the desk
and running. On that day, the whole crew was supposed to be
wear i ng dust-sanpling devices.

10. Respondent pl aced consi derabl e pressure on section
foremen to keep the dust-sanples under the 2.0 level. On
occasi on, conpany officials threatened Luther Young about having
bad dust-sanmples. |In 1977 or 1978, Bubba Bradley told Young
that, if sanples were returned showing a violation of the |aw,

the m ne woul d be shut down. In 1980, Doc Davi son told Young
that if the sanples were out of conpliance, the m ne would be
shut down. 1In 1978, Young also heard a fire boss threatened by

the day shift foreman when
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the fire boss was going to record a bad ventilation condition in
the Six R ght Crosscut. The day shift foreman had stockpil ed
coal in the return and the flow of air was thereby reduced.

11. The First Left Section presented a nunmber of dust
problenms. It was in old workings, there was only one intake and
usual ly only one return, and the belt haul age ventilated into the
wor ki ng face rather than away fromit. Sanples taken during
Conpl ai nant's shift on Septenber 27 and Cctober 6, 1978, included
dust levels of 2.5 and 7.0. A sanple taken on Johnny Wods
shift (day shift) on Decenber 12, included a dust |evel of 7.7.
On Decenber 20, 1978, the First Left Section received a citation
for a violation of the dust-control plan. The citation stated in
part:

Based on the results of 10 dust samples collected by
the operator and reported on the attached tel etype
message, dated 12/19/78, the cunul ative concentration
of respirable dust in the working environnent of the
hi gh-ri sk occupation in Section 008, was 23.7 ng/nB of
air. Mnagenent shall cause such working environment
to be sanpled every production shift until conpliance
with the applicable limt of 20.0 mlligrans per cubic
meter of air for this section is achieved.

After receiving these results, Aman net with the section forenen
on the First Left Section, and their shift foreman, and told them
that dust levels were too high and had to be decreased. He
expl ai ned the dangers of high |levels of respirable dust and

di scussed neasures required to reduce those levels. Aman offered
advice and help to the section forenen and solicited ideas from
them Aman received no comments or suggestions from Conpl ai nant
during that neeting.

12. On March 8, 1979, the First Left Section received
another citation for a violation of the dust-control plan. The
citation stated in part:

Based on the results of 10 dust sanples collected by
the operator and reported on the attached tel etype
nmessage, dated 3/05/79, the cumul ative concentration of
respirabl e dust in the working environnent of the
hi gh-ri sk occupation in section 008, was 21.0
mlligrams. Managenent shall cause such working
environnent to be sanpl ed every production shift until
conpliance with the applicable Iimt of 20.0 mlligrans
per cubic neter of air for this section is achieved.

The results fromthe cited sanples were as foll ows:

Dat e Section Level s
1-11-79 day 3.4
1-19-79 m dni ght .5
1-19-79 day 2.8
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1-25-79 eveni ng 1.5
1-25-79 day 1.8
1-30-79 m dni ght 2.3
1-31-79 eveni ng 2.4
2-01-79 eveni ng .8
2-20-79 eveni ng 1.2
2-26-79 day 4.3

After receiving these results, and the citation, Aman again
di scussed the dust problemwi th the foremen and expl ai ned t he
requi red met hods of reducing dust levels. Anman received no
comments or suggestions from Conpl ai nant .

13. After the first or second citation, Conplainant spoke
with Aman and Bill Steel, the Day Shift Foreman and Conpl ai nant's
i medi at e supervi sor, about the dust conditions in the section
Conpl ai nant told themthat he could not reduce the dust |evels
because water pressure for the sprays was too high and
ventil ation was inadequate. Conplainant contended that when the
wat er pressure was too great, the dust would be forced into the
m ne at nosphere instead of falling to the mne floor.

Conpl ai nant had no tool to neasure the water pressure; however,
he conducted a test with his mner operator to show that, when
the water hit the coal face with great force, the air and dust
were forced back into the operator's face and soneti nes even as
far back as the shuttle car operator. The test was conducted wth
the m ner operator and mner helper, and in the presence of the
shift foreman, Bill Steel. Conplainant's supervisors told him
that he was exaggerating and that he could get good dust sanples
with the water pressure that was bei ng used. Conpl ai nant al so
told Aman that the belt haul age was ventilating into the face
rather than away fromit. Conplainant recomended that air be
vented into the returns.

14. On May 21, 1979, the day shift crew, supervised by
Johnny Wods, nmined the No. 1 Face in the First Left Section. The
crew al so spot-bolted between the No. 1 and No. 2 Faces. The
M ne Foreman, LaForce, and two federal mine inspectors were
present. There was adequate ventilation. At about 3 p.m, before
Conpl ai nant's shift, Wods told Conpl ai nant that the headi ng was
behind and that it needed to be cut through to release the air.
The No. 1 Face was about four cuts beyond the No. 2 Face in the
wor ki ng section. The No. 1 Face ventilated into the return, but
the No. 2 Face ventilated into the old workings where the anmpunt
of air was very low. Conplainant was told that a federa
i nspector was expected and to cut No. 2 through to get
ventil ati on.

Conpl ai nant entered the mne, neasured the air with an
anenoneter, and determned that no air current was reaching the
No. 2 Face. He renoved nost of his crew fromthe section, to
tighten and set tinbers to seal off the check curtains all the
way to the No. 2 Face. After about 3 hours, Conpl ai nant
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recorded air novenment of about 2,100 cfmand his crew resuned
production, although the ventilation plan required 3,200 cfm
The m ner operator was using a dust-sanpling device that shift.
In all, Conplainant took four anenomneter readings on that shift
and all were below the velocity required by the conpany plan and
the federal regulation

At the end of the shift, Conplainant told his inmediate
supervisor, Steel, that the air was insufficient. Conplainant
drew a diagramto show Steel how he thought sufficient quantities
of air could be obtained. Steel then net Erm | Stacy, the
M dni ght Shift Foreman, and suggested a different method of
ventilating the section to neet standards. Stacy nade the
changes and the section had sufficient quantities of air. To do
this, Stacey noved one check curtain fromthe right rib in the
No. 2 working section to the left rib and built a fly curtain in
the crosscut between the return and intake entries.

15. On May 22, 1979, about 8 a.m, Aman becanme aware of the
ventilation problemthat had occurred on the afternoon shift on
the previous day. Aman took air readings and found there was
enough air reaching the working section; however, there was stil
a dust problem Dust fromthe No. 2 working section would travel
to the No. 1 working section and, to correct this problem they
pl aced each working section on its own separate split of air and
the volune of air reaching the No. 2 Face was increased by
adjusting the regulator to allow an additional 10,000 cfm

Conpl ai nant net Aman | eaving the mne at about 3 p.m Anman
wanted nore details of the problens Conpl ai nant had encountered
on May 21 and Conpl ainant told himthat the No. 2 Face had not
recei ved enough ventilation to prevent dust buildup. Later in
their di scussion, when Anman | earned that the m ner operator had
been equi pped with a dust-sanpling device, he told Conpl ai nant
that he would lose his job if the results were not in conpliance.

After nmeeting with Aman and Steel, Conpl ainant net the M ne
Foreman in the foreman's office and | earned that the ventilation
probl em had been corrected during the m dni ght shift.

16. Results of the May 21 sanmpling were included in an MSHA
report received on the afternoon of June 4, with a citation
charging the foll ow ng:

Based on the results of ten dust sanples collected by
the operator and reported on the attached tel etype
message, dated 5/31/79, the cumul ative concentration of
respirabl e
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dust in the working environnent of the high-risk occupation in
Section 008 was 22.3 milligranms. Managenent shall cause such
wor ki ng environment to be sanpled every production shift unti
conpliance with the applicable Iimt of 20.0 mlligranms per
cubic neter of air for this section is achieved.

One sanpl e taken on Conplainant's shift showed a readi ng of
3.0 and another, for the m ner operator, was 7.6. One reading on
Wods' shift showed 6. 9.

Aman net with Conpl ai nant that afternoon before his shift
began and told himof the results; however, they did not discuss
di sci pli nary measures.

Aman then nmet with supervisors Steel and LaForce to discuss
t he dust problem and possible disciplinary action. They deci ded
that, as a disciplinary neasure, the two responsible section
foremen woul d have to work weekends. On June 6, 1979, at the end
of the day shift, Steel told Conplainant that the mner
operator's dust sanmple taken on May 21 was in excess of the
perm ssible | evel and, as disciplinary action, Conplainant woul d
have to work weekends until he denonstrated the ability to neet
t he dust standards. On June 7 Aman repeated instructions of the
di scipline and told Conpl ai nant that he had to achi eve proper
| evel s of respirable dust by using proper ventilation and
wat er - suppr essi on techni ques and neasures or he would be
di scharged. By this tinme, Conplainant had | earned of his
grandnmot her's illness; he told Aran that he could not work
weekends because of her illness. Aman would not guarantee
Conpl ai nant days off and told him he would have to choose between
his famly and work. On June 7, Conplainant quit his enpl oynment
rather than accept the discipline of working on weekends.

Johnny Wbods, the Section Foreman on the day shift, was al so
di sciplined for high-dust |evels by having to work on weekends in
June. During his discipline, Aman exam ned Wods' section daily
and observed that there were proper |line curtains, adequate
anmounts of water, adequate |levels of air, and a genera
i nprovenent of section nanagenent. Dust sanples were al so taken
and they were below 2.0 mlligramns. Wter pressure was not
reduced to achieve this conpliance. Aman determ ned that Wods
had denonstrated the ability and attitude to neet the dust
standards, and term nated his disciplinary weekend duties after
about two weekends.

17. About 2 weeks after |eaving the m ne, Conpl ai nant
returned and asked to be reenployed. He filled out an
application form inserting "quit" in the space for reasons for
| eaving the last job. He has not been reenpl oyed.

DI SCUSSI ON W TH FURTHER FI NDI NGS

The basic issues in this case are (1) whether Conpl ai nant
was engaged in protected activity under section 105(c)(1) of the
Act and if so, (2) whether the Respondent discrim nated agai nst
hi m because of such activity.
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Section 105(c)(1) of the Act provides in part:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an all eged danger or safety or health violation in a
coal or other mine * * * or because such m ner
* * * has instituted or caused to be instituted any
proceedi ng under or related to this Act * * *.

One of the purposes of the legislation is to ensure that a
mner will not be inhibited in exercising his rights under the
Act, including making safety conplaints. The Report of the
Senate Committee on Human Resources stated:

If our national mne safety and health programis to be
truly effective, mners will have to play an active
part in the enforcement of the Act. The Committee is
cogni zant that if mners are to be encouraged to be
active in matters of safety and health, they nmust be
prot ect ed agai nst any possible discrimnation which
they mght suffer as a result of their participation
S. Rpt. No. 95-181, 95th Cong., 1st Sess. 31 (1977),
reprinted in, Legislative H story of The Federal M ne
Safety and Health Act of 1977 at 623 (1978)
(hereinafter "Senate Report").

The drafters of section 105(c) intended that "[w henever
protected activity is in any manner a contributing factor to the
retaliatory conduct, a finding of discrimnation should be made."
Senate Report at 36, reprinted at 624. The Report also stated:

It is the Cormittee's intention to protect mners
agai nst not only the comon fornms of discrimnation
such as discharge, suspension, denotion, reduction in
benefits, vacation, bonuses and rates of pay, or
changes in pay and hours of work, but al so against the
nore subtle forns of interference, such as prom ses of
benefits or threats of reprisal. 1t should be
enphasi zed that the prohibition against discrimnnation
applies not only to the operator but to any ot her
person directly or indirectly involved. Senate Report
at 36, reprinted at 624.

In Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2786, 2790
[1980], 2 MsSHC 1001, 1006 (BNA) (Cctober 14, 1980), the
Conmi ssi on st at ed:
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We hold that the conpl ai nant has established

a prima facie case of a violation of section 105(c) (1)
if a preponderance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the adverse
action was notivated in any part by the protected activity.
On these issues, the conpl ai nant nust bear the ultimte
burden of persuasion. The enployer may affirmatively
def end, however, by proving by a preponderance of
all the evidence that, although part of his notive was
unl awful , (1) he was also notivated by the mner's
unprotected activities, and (2) that he woul d have
t aken adverse action against the mner in any event
for the unprotected activities alone. On these
i ssues, the enployer must bear the ultimte burden of
persuasion. It is not sufficient for the enployer to
show that the mner deserved to have been fired
for engaging in the unprotected activity; if the
unprotected conduct did not originally concern
t he enpl oyer enough to have resulted in the same
adverse action, we will not consider it. The enployer
must show that he did in fact consider the enpl oyee
deserving of discipline for engaging in the unprotected
activity alone and that he woul d have di sciplined him
in any event.

Conpl ai nant cont ends that Respondent's dust-sanpling program
i s one neans of conmunicating to MSHA dust concentrations in the
m ne and that these comunications by a mner and his efforts to
ensure integrity of the dust-sanpling procedures are protected
activities under section 105(c) of the Act. Conpl ai nant contends
that his refusal to acquiesce in inplied demands by the operator
to permit the taking of unrepresentative dust sanples was
protected activity under section 105(c). He contends that
Respondent violated the Act by ordering his discipline for his
uphol ding the integrity of the dust-sanpling procedures by taking
a valid, representative dust sanple on May 21, 1979.

Conpl ai nant argues that, although he received no express
instructions to obtain inproper sanples, the dust-sanpling
program was poorly adm ni stered and notorious for
unrepresentative dust sanmples. As exanples of poor
adm ni stration he points to: A lack of affirmative steps to
ensure that the punps were worn properly for an entire 8-hour
shift; failure to void unrepresentative sanples; threats of
cl osing down the m ne unl ess "good sanples" (i.e., 2.0 ng/nB or
| ess) were obtained; intentional wthdrawal of mners from dusty
areas while they were equi pped with sanpling devices; and the
wi t hhol di ng of authority of section foremen to nake necessary
adjustnments in the air regulators and water pressure to control
dust |evels.

Conpl ai nant argues that, because of the air problens on the
wor ki ng section Conpl ai nant mned coal in violation of the |aw on
May 21, 1979, but that his supervisors did not object to this but
threatened disciplinary action only if the dust sanple results
exceeded the 2.0 standard. There was no di scussi on concer ni ng



his running coal wi thout adequate quantities of air.
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When the results were received and found to be in excess of 2.0,
Conpl ai nant was subj ected to discipline. Conplainant argues that
the timng of the disciplinary action denonstrates that the
reason for the discipline was not related to mning coal in
violation of the law, but that Conplainant was di sciplined
because the dust sanples on his shift exceeded 2.0 and this was
di scrimnation because of his participationin a

gover nient - enf orcement activity.

Respondent contends that Conpl ai nant had the options of
solving the ventilation dust problemon his own, seeking
assistance fromhis superiors, or withdrawing his crew fromthe
section, and that he was disciplined for operating his section in
viol ation of the dust-control plan and dust standards of the Act.
It argues that two forenmen were found responsible for dust
vi ol ati ons and they were disciplined equally to achieve
conpl i ance

Part 70.100 of the Mandatory Heal th Standards, 30 CFR
requires that the average concentration of respirable dust in the
m ne at nosphere to which each mner is exposed be at or below 2.0
mlligrams of respirable dust per cubic neter.

On Decenber 20, 1978, the 1st Left Section of the Dry Fork
M ne received a citation because the respirabl e dust
concentration on that section exceeded the allowable limts of
Part 70.100. (The average level was 2.4.) Each of the section
foremen on that section, i.e., Johnny Wods, Carl Horton, and
WlliamWIIiamson (Conplainant), was told of the citation and
instructed as to the inportance of dust conpliance. Each forenman
was asked if he had any questions or needed help in having his
shift conply. Conplai nant sought no help. The section cane back
into conpliance on January 24, 1979, with an average
concentration of 2.0.

On March 8, 1979, the 1st Left Section received another
citation for excessive respirable dust (average |level 2.1). Each
section forenmen was told of the citation and was instructed as to
the i nmportance of dust conpliance. Questions were solicited and
hel p was offered. None of the forenmen offered any excuse or
reason as to why his section was out of conpliance. Enphasis was
pl aced on keeping sufficient air in each place, line curtains up
and water sprays in good order. They were told if the working
pl ace becane dusty, mning was to cease and the m ner operator
was to renove hinself to good air and not to resunme operation
until the dust had cleared. It was nentioned that if the 1st
Left Section again went out of conpliance, disciplinary action
woul d probably be taken. The section canme back into conpliance
on April 9, 1979, with an average concentration of 1.4.

On June 4, 1979, the 1st Left Section again received a
citation for respirable dust (average |level 2.2), and each of the
foremen on 1st Left was told of the citation and was instructed
as to the inmportance of dust conpliance. Questions as to how and
why the section was again out of conpliance were asked in an
attenpt to pinpoint the problemand its causes. It was



determ ned that on May 21, 1979, on Conplainant's shift, the
m ner operator, Jinmy Bonds, had worn a dust punp and received a
hi gh sanple result. The
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section foreman, Conplai nant, acknow edged to Bill Stee
(afternoon shift foreman) and Joe Aman (superintendent) that he
had been lax in following the ventilation and dust-control plan
Al so, a high dust sanple was obtained on April 10, 1979, on the
day shift, and no explanation was offered by the day shift
section foreman, Johnny Wods. No high sanples were found on the
m dni ght shift.

Managenent deci ded that the performance of Conpl ai nant and
Johnny Wods was unacceptabl e and that disciplinary action was
required. It was decided that each forenmen woul d work each
weekend until he denonstrated that he could performhis job in
conpliance with the dust standards. Term nation of both forenen
was strongly considered but it was decided that the foremen woul d
be given one last chance. It was to be nmade clear to themthat
this was the last chance and failure to achi eve acceptabl e dust
sanples would result in termnation in the absence of a valid
excuse. The logic behind the disciplinary action of working
weekends was that it was stronger than just talking to the
foremen but |ess stringent than termnation. |If a foreman could
not denonstrate inprovenent, he would be term nated but if he
did, he would not be working many weekends. Suspension w t hout
pay was al so consi dered, but past experience (with other
enpl oyees) had shown it to cause nore harmthan good.

Johnny Wods was told of the disciplinary action to be taken
and he worked June 9 and 10 (he was given off June 7 and 8). n
June 6, Bill Steel told Conplainant of the action to be taken
Joe Aman al so di scussed the action wth Conpl ai nant on June 7.
Conpl ai nant stated that illness in his famly would prevent him
from wor ki ng weekends. The superintendent told himthat, if
there were idle days during the week he woul d have those of f but
he woul d be required to work on weekends until he proved hinsel f.
Conpl ai nant said that he would rather quit, and he did on June 7.

VWhen Whods was disciplined, Superintendent Aman visited the
1st Left Section each day looking primarily at dust control and
ventilation. Aman later told Wods that he had denonstrated that
he could performhis job properly and that he would not have to
wor k any nore weekends except as normally required of al
foremen. The section was reported back in conpliance on June 21
wi th an average concentration of .5 mlligrams. The dust sanples
taken after the neeting with the forenen in June averaged 0. 2.

The di sci pline taken agai nst Conpl ai nant and Whods, ordering
themto work weekends, was to further conpliance with health and
safety standards at the Dry Fork M ne. They had been warned
several tinmes to follow the dust-control plan and to keep their
sections in conplaince. Conplainant and Wods failed to do so
and managenent applied equal and non-discrimnatory discipline to
effect conpliance if possible. |In prior neetings and warni ngs,
it was nmade clear that they were expected to conply with the
dust-control plan to keep dust conditions in conpliance and, if
they could not, they were not to work their crews in excessive
dust but were to keep them out of dust and
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seek assistance from supervisors to correct the dust conditions.
Managenent had considered firing Conplai nant and Wods but
wor ki ng on weekends was considered to be a | ast chance.
Conpl ai nant was told that this was his |ast chance and if he went
out of conpliance again without a valid excuse he woul d be

di scharged. Johnny Wods, day shift section foreman, received

t he sane warni ng and discipline as did Conpl ai nant .

Conpl ai nant has shown that there were problenms with the dust
program and that nanagenment exerted pressure to avoid obtaining
dust sanpl es above 2.0. However, he was al so given instructions,
and the authority, to renmove his nen from excessive dust and to
seek the assistance of supervisors if he could not correct an
excessi ve-dust condition hinself. Conplainant has not proven by
a preponderance of the evidence that his instructions from
managenent meant that he was to cause m srepresentative dust
sanmpl es and that he was disciplined for refusing to obey such
instructions. His participation in the dust-sanpling program was
a protected activity under section 105(c) of the Act, but he has
not proven that he was di scrim nated agai nst because of such
activity. He was disciplined for failure to neet the dust
st andar ds.

CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction of the parties and
subj ect matter of this proceeding.

2. Conplainant has failed to neet his burden of proving a
vi ol ation of section 105(c) (1) of the Act.

Proposed findi ngs and concl usi ons inconsistent with the
above are rejected

ORDER

WHEREFORE, I T IS ORDERED that this proceeding is DI SM SSED.

WLLI AM FAUVER
JUDGE

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

a. In pertinent parts of 1979, Conpl ai nant was Section
Foreman, Evening Shift, of the First Left Section, Joe Aman was
the M ne Superintendent, Bill Steel was the Day Shift Forenman
Johnny Wods was the Day Shift Section Foreman on the First Left
Section, and Doug LaForce was the Day Shift M ne Foreman



