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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

NATI ONAL M NES CORPORATI ON, Contest of O der
CONTESTANT
Docket No. KENT 80-130-R
V.
Order No. 997527
SECRETARY OF LABOR, Decenber 10, 1979
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( VSHA) , Stinson No. 5 Mne

RESPONDENT
DECI SI ON ON REMAND

A decision was originally issued in this proceedi ng granting
the notice of contest and vacating Order No. 997527, 2 FMSHRC
2576 (1980). The original decision was based on the Conm ssion's
decisions in The Helen Mning Co., 1 FMSHRC 1796 (1979), and
Kent | and- El khorn Coal Corp., 1 FMSHRC 1833 (1979), in which the
Conmi ssi on had held that an operator does not have to pay a m ner
who acconpani es an inspector who is making a "spot" inspection

The Conmi ssion issued an order on May 20, 1982, renanding
the case to me for further proceedi ngs consistent with the
decision of the United States Court of Appeals for the District
of Colunmbia Circuit in United Mne Wrkers of Anerica v. Federa
M ne Safety and Heal th Revi ew Comm ssion, 671 F.2d 615 (1982), in
whi ch the court reversed the Comrission's rulings in the Helen
M ni ng and Kent | and- El khorn cases and held that operators are
required to pay mners for acconpanying inspectors who are maki ng
"spot" inspections. | issued a procedural order on May 27, 1982,
requesting that counsel for the parties advise ne as to whet her
they wi shed to present any additional evidence or file any
additional briefs before a decision on remand was i ssued.

Counsel for contestant orally advised ne on June 14, 1982,
that he does not wi sh to present any additional evidence or nake
any additional arguments. Counsel for the Secretary of Labor
filed on July 9, 1982, a letter advising nme that he does not w sh
to introduce any additional evidence or nake any additiona
ar gunent s.

Order No. 997527 was issued on Decenber 10, 1979, citing
contestant for a violation of section 103(f) of the Federal M ne
Safety and Health Act of 1977 because contestant had declined to
pay a miners' representative who had acconpani ed an i nspector
during a "spot" inspection made on Novenber 7, 1979. The order
was termnated on the sane day after contestant
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had paid the mners' representative for acconpanying the

i nspector on Novenmber 7, 1979. Inasnuch as the court's opinion
in the UMM case cited above requires that mners’
representatives be paid for acconpanying i nspectors who are
conducting "spot" inspections, | find that ny original decision
issued in this proceeding erroneously held that Order No. 997527
was invalid. Therefore, Oder No. 997527 should be reinstated
and the notice of contest should be denied.

VWHEREFORE, it is ordered:

(A) The order acconpanyi ng the decision i ssued Septenber
11, 1980, 2 FMSHRC 2576, is vacated as having been issued in
error.

(B) The notice of contest filed on January 7, 1980, in
Docket No. KENT 80-130-R is denied and Order No. 997527 dated
Decenber 10, 1979, is reinstated and affirned.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



