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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

| SLAND CREEK COAL COVPANY,
PETI TI ONER
V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT

UNI TED M NE WORKERS OF AMERI CA,
RESPONDENT

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER
V.

| SLAND CREEK COAL COVPANY,
RESPONDENT

Contest of Ctation
Docket No. VA 79-74-R

Citation No. 694946
June 4, 1979

Vi rgi nia Pocahontas No. 4 M ne

Cvil Penalty Proceeding
Docket No. VA 80-9
A. C No. 44-02134-03011

Vi rgi nia Pocahontas No. 4 M ne

DECI SI ON ON REMAND AND APPROVI NG SETTLEMENT

A decision was originally issued in this consolidated
proceedi ng granting the notice of contest, vacating Citation No.
694946, and dism ssing the petition for assessnent of civil

penal ty, 2 FMBHRC 2583 (1980).

The origi nal decision was based

on the Conm ssion's decisions in The Helen Mning Co., 1 FMSHRC

1796 (1979), and Kentl and- El khorn Coal

Corp., 1 FMSHRC 1833

(1979), in which the Conm ssion had held that an operator does
not have to pay a m ner who acconpani es an inspector who is

maki ng a "spot" inspection.

The Conm ssion issued an order

on May 20, 1982, remanding

the cases to me for further proceedings consistent with the
decision of the United States Court of Appeals for the District
of Colunmbia Circuit in United Mne Wrkers of Anerica v. Federal
M ne Safety and Heal th Revi ew Comm ssion, 671 F. 2d 615 (1982),
in which the court reversed the Conmi ssion's rulings in the Hel en
M ni ng and Kent | and- El khorn cases and held that operators are
required to pay mners for acconpanying inspectors who are maki ng
"spot" inspections. | issued a procedural order on May 27, 1982,
requesting that counsel for the parties advise ne as to whet her

they wi shed to present any additional

evi dence or nmeake additi onal

argunents before a deci sion on remand was issued.
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Counsel for the Secretary of Labor filed on July 9, 1982, a
response to the aforesaid procedural order requesting that
Citation No. 694946 and the petition for assessnment of civil
penalty be reinstated, and noving that a settlenent agreenent be
approved under which the operator has agreed to pay a reduced
penalty of $15, instead of the penalty of $34 proposed by the
Assessment O fice.

Citation No. 694946 was issued on June 4, 1979, alleging
that the operator had viol ated section 103(f) of the Federal M ne
Safety and Health Act of 1977 by failing to conpensate a niners
representati ve who acconpani ed an i nspector on May 14, 1979, wth
respect to a 5-day "spot" inspection. Inasnmuch as the court's
decision in the UMM case cited above holds that a mners
representative is entitled to conmpensati on when he acconpani es an
i nspector during both "spot" and regul ar inspections, | find that
nmy deci sion issued on Septenber 11, 1980, in this proceeding
erroneously vacated Citation No. 694946 and i nproperly dism ssed
the petition for assessnment of civil penalty filed in Docket No.
VA 80-9.

Section 110(i) of the Act lists six criteria which are
required to be considered in determning civil penalties. As to
the criterion of the size of the operator's business, the
proposed assessnent sheet in the official file shows that the
operator produces over 8 mllion tons of coal on an annual basis,
t hereby supporting a finding that Island Creek Coal Conpany is a
| arge-si zed conpany and that civil penalties should be in an
upper range of nagnitude insofar as they are based on the size of
t he operator's business.

As to the criterion of whether paynent of penalties would
cause the operator to discontinue in business, there are no facts
inthe official file pertaining to the operator's financial
condition. The former Board of Mne Operations Appeals held in
Buffalo M ning Co., 2 IBMA 226 (1973), and in Associ ated
Drilling, Inc., 3 IBVMA 164 (1979), that if an operator fails to
present any evidence concerning its financial condition, a judge
may presunme that paynent of penalties will not cause a respondent
to discontinue in business. In the absence of any data in the
file to support a contrary conclusion, | find that paynment of
penalties will not cause the operator to discontinue in business.

As to the criterion of whether the operator denonstrated a
good-faith effort to achieve rapid conpliance after having been
cited for a violation of section 103(f), the abatenent portion of
the citation shows that the operator paid the mner inmediately
after Gitation No. 694946 was issued. Under the assessnent
formula then applicable, the Assessnent O fice assigned six
negative penalty points, thereby giving the operator proper
credit for pronpt abatenment of the alleged violation.

The pl eadi ngs contain no data pertaining to the criterion of
the operator's history of previous violations other than show ng
assignment of four penalty points under that criterion on the
proposed assessnent sheet in the
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official file. In the absence of any other data, | find that a
sufficient amount was assigned by the Assessnment O fice under the
criterion of the operator's history of previous violations.

The remaining two criteria of negligence and gravity are
di scussed in the notion for approval of settlenent. The notion
states that reduction fromthe $34 proposed by the Assessment
Ofice to the settlement anmount of $15 is warranted because the
operator declined to pay the mners' representative so that the
operator could institute a | egal challenge of the walk-around
conpensati on provisions of section 103(f). The |egal challenge
did not expose miners to unsafe conditions.

There is legal precedent for assessing |ow penalties in the
ci rcunst ances which existed in this proceeding. |In Bitum nous
Coal Qperators' Association, Inc. v. Ray Marshall, 82 F.R D. 350
(D.D.C. 1979), the court noted that it would be necessary for an
operator to violate section 103(f) of the Act in order to obtain
judicial review of the enforcenent procedures which MSHA intended
to use with respect to a mner's wal k-around rights. The court
al so recogni zed that the operator would be subject to a civil
penalty for violating the section just to test MSHA' s enforcenent
procedures. The court then stated (82 F.R D. at 354) that
"* * * jt would seeminprobable that stiff supplenmental civil
penalties woul d be i nposed where a genuine interpretative
guestion was raised as to section 103(f), a provision which
normally is not absolutely vital to human health and safety.”

On the basis of the discussion above, |I find that the
parties' settlenent agreenment shoul d be approved.

VWHEREFORE, it is ordered:

(A) Odering paragraphs (A) and (B) acconpanying the
deci sion issued Septenber 11, 1980, in this proceeding are
vacat ed as having been issued in error

(B) The notice of contest filed in Docket No. VA 79-74-Ris
denied and Citation No. 694946 dated June 4, 1979, is reinstated
and affirned.

(C The petition for assessnent of civil penalty filed in
Docket No. VA 80-9 is reinstated.

(D) Pursuant to the parties' settlenent agreenent, Island
Creek Coal Company shall, within 30 days fromthe date of this
decision, pay a civil penalty of $15.00 for the violation of
section 103(f) alleged in Citation No. 694946 dated June 4, 1979.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



