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Statement of the Case

Thi s proceedi ng concerns a contest filed by the Contestant
challenging the legality and propriety of a citation issued by
MSHA charging the contestant with a violation of nmandatory safety
standard 30 C.F. R 77.216-2(a)(18). Respondent filed a tinely
answer in the proceeding asserting that the citation was properly
i ssued, and pursuant to notice duly served on the parties, a
heari ng was conducted in Charleston, West Virginia, on April 28,
1982, and the parties appeared and participated fully therein.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S C et seq.

2. 30 CFR 77.216 and 77.216- 2.
3. Commission Rules, 20 CFR 2700.1 et seq.
| ssues
The critical issue presented is whether or not the
contestant violated cited mandatory safety standard 30 CFR
77.216-2(a)(18), as charged in the nodified citation issued in

this case. Additional issues raised by the parties are di scussed
at the appropriate places in this decision
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Di scussi on

The original section 104(a) citation in this case No.
0667436, was issued on February 3, 1981, and it charged the
contestant with a violation of mandatory safety standard 30 CFR
77.216-2(b). The condition or practice described by the
i nspector as a violation states as follows on the face of the
citation (Exh. G2):

Conmpany has not submitted the additional information
for inmpoundnent 1211 W 40430-02 which was requested by
the District Manager on Cctober 30, 1980.

The citation was subsequently nodified on March 10, 1981
for the purpose of amending the original citation to reflect the
correct citation to the mandatory standard all egedly viol ated as
30 CFR 77.216-2(a)(18).

The COctober 30, 1980, letter referred to in the citation, is
fromMSHA District Manager JimKrese (Exh. G 1), and it states as

foll ows:

It has recently cone to our attention that the
energency spillway for the subject inpoundnment is not
of adequate size to neet design criteria. W have
eval uated the original design and our analysis

i ndi cates that the energency spillway discharge data
used in the flood routing was too high

It is requested that your conpany eval uate the
energency spillway design and submt a plan for
corrective action.

If you have any questions concerning this matter, or
are not in agreenment with our conclusion, please
contact this office at the earliest possible date.

Mandat ory standard 30 CFR 77.216, requires a m ne operator
to submit design, construction, and mai ntenance plans for
structures which inmpound water, sedinment, or slurry if such an
exi sting or proposed structure can:

(1) I'npound water, sedinent, or slurry to an el evation
of five feet or nore above the upstreamtoe of the
structure and can have a storage vol une of 20 acre-feet
or nore; or

(2) I'npound water, sedinent, or slurry to an el evation
of 20 feet or nore above the upstreamtoe of the
structure; or

(3) As determined by the District Manager, present a
hazard to coal m ners.

Mandat ory standard section 77.216-2, contains the m ni mum
information required to be filed with MSHA by a mi ne operator
once the initial plan
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required by section 77.216 is filed, and included anong the kinds
of information which nmust be filed is a general "catch-all"
stated in subsection (a)(18) of section 77.216-2, which states as
fol | ows:

(18) Such other information pertaining to the stability
of the inmpoundnment and i npoundi ng structure which may
be required by the District Mnager.

The citation issued after the inspector determ ned that the
contestant had not responded to the aforenentioned letter from
Di strict Manager Krese.

Testinony and evi dence adduced by NMSHA

MSHA | nspector Stuart H Shelton, testified that he is a
graduate civil engineer, that he is famliar with Omar M ni ng
Conmpany' s Robi nson Creek I nmpoundrment, and that as part of his
MSHA i nspection duties has "been |looking at this site off and on
for close to 10 years" (Tr. 12). M. Shelton identified exhibit
G 1 as a copy of a letter dated Cctober 30, 1980, signed by MSHA
District Manager J. J. Krese, and which was sent to the
contestant. He identified exhibit G2 as copies of the initial
citation which he issued on February 3, 1981, and which he
subsequently nodi fied on March 10, 1981, citing a violation of 30
CFR 77.216-2(a)(18). He confirmed that he issued the citation
because of the failure by the contestant to provide the
i nformati on requested by the district manager in his letter as
required by the cited mandatory standard (Tr. 13-14).

M. Shelton stated that he spoke with M ne Superintendent
Ray Hol brook and M. Karu Ison, the Chief Engineer, and they
informed himthat they had no intention of responding to the
letter. M. Shelton believed that a reasonable tinme had gone by
fromthe date of the letter and the tine the citation was issued.
He also indicated that the letter was issued after MSHA s
engi neering staff at the M. Hope office conducted a field survey
of the inmpoundnent spillway to determ ne whether it was adequate
in ternms of capacity. These studies indicated that the spillway
capacity was i nadequate to neet the design criteria. The instant
case is the only one that he is aware of where additiona
i nformati on pursuant to the cited standard was requested froma
m ne operator (Tr. 14-17).

M. Shelton testified that during the tinme period from
Cct ober 30, 1980, until February 3, 1981, no response was
received by MSHA with regard to the district nmanager's letter
However, subsequently, on February 27, 1981, the contestant sent
aletter to the district nanager stating that MSHA had no basis
for requesting any additional information concerning the
spil lway, and enclosing a | egal paper explaining its position in
the matter (Tr. 18-19; Exh. G3).

On cross-exam nation, Inspector Shelton stated that during
the past ten years he has inspected the inmpoundnent in question
approxi mately three or four tines a year, for a total of sone 30



or 40 inspections. During
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this time he has issued citations concerning a fire on a slate
dunp near the inpoundnment, all of which were corrected. He has
never issued any citations concerning the structural integrity of
t he i mpoundnent until the citation in issue in this case was
issued (Tr. 21, 23). He confirmed that he issued the citation
because of the contestant's failure to respond to the district
manager's letter of Cctober 30, 1980 (Tr. 23).

M. Shelton stated that he is famliar with MSHA' s annua
report and certification requirements of 30 CFR 77.216-4, and the
purpose of this requirenent is to report any changes in the
structure which mght affect the stability of the inpoundnent.

He identified copies of three letters dated June 13, 1979, July
23, 1980, and July 30, 1981, from MSHA's district manager to the
contestant, all advising the contestant that the information
submtted neets the requirenents of section 77.216-4 (Tr. 24-27;
Exh. G 1 through G 3).

M. Shelton stated that the "certification" requirenents of
section 77.216-4, requires the mne operator's registered
engi neer to certify that the inpoundment was built according to a
pl an approved by MSHA's district manager, and "it doesn't say
anywhere in there that it is safe"” (Tr. 28).

Wth regard to any "approved MSHA pl an" for the inmpoundnent
structure in question, M. Shelton testified in pertinent part as
follows (Tr. 28-31):

Q Al right.

Can we not garner fromthe approval of the plan
that the District Manager must necessarily fee
it's a safe structure or he would not approve the
pl ans?

A. You are treading on a very gray area at the nonent.
Omar M ning Conpany is one of the sites that does not
have a specific approved plan. They -- we accepted it.
We did not actually, specifically accept it.

Now, for practical purposes, we did accept it.
But, if you are going to say "approved plan"
technically, they've never had an approved plan
Q Is that because MSHA wasn't in existence or didn't
have jurisdiction of these structures when it was
started?
A.  You want a concl usi on?

Q No.
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JUDGE KOQUTRAS: Do the best you can with the question

THE WTNESS: Al right.

JUDGE KOQUTRAS: If you don't understand the question
he can clarify it.

THE WTNESS: Well, as | understand it, his question
is: why was no approved plan ever issued for this
site?

VWhen we first got started, we were as inexperienced in

all of this as anybody el se was and a nunber of sites

sl i pped through under nuch the same condition as Qmar.

They, nore or less, submtted information and we

approved the plan, or we "accepted" the plan, or

however you want to say it. There was no formal

procedure for approving or disapproving a plan. That

did not cone until later.

BY MR LAMBERT:

Q In essence, or to sumup this |line of questioning
M. Shelton, your letter of October 30th, 1980 cane
about, or was delivered -- let's see: July 23rd --

August, Septenber --

* Kk %

A. Right.

Q N nety-three (93) days later, after we got a
certification or our structure, they felt it necessary
to ask for additional information

JUDGE KQUTRAS: M. Krese did?
MR, LAMBERT: M. Krese did, right.

THE WTNESS: Well, this cones back to the question
whi ch was never really decided as to what 77.216.4
addresses. As | understand it, it basically addresses
changes in the structure.

BY MR LAMBERT:

Q And any other aspect of the inpounding structure
affecting its stability -- I'masking you: would the
District Manager give us a -- I'mcalling it a
"certification"” of our structure if he felt the
structural integrity was in doubt?

A. The District Manager approved the plan as it cane
out at the tine.
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Q And, even after you issued the citation
noti ce, June 30, 1981, you again approved our plan
wi t hout giving us any information as to any structura
deficiency; is that correct?

A. As far as | see that | have anything to do with it,
the two are not related. The two are different
guestions. They are different sections of the |l aw

Q You, in response to a question by M. MGnn -- you
said the basis of the letter, as far as you are
concerned, was based on hearsay testinony.

A. | said that | don't know for a fact what happened,
That's correct. | was not involved init.

Q And you were sinply instructed to issue a notice
is that correct?

A. Issued it because the paper had not been -- the
response had not been submitted by Omar M ni ng Conpany.

Wth regard to the specific inpoundnment design criteria
i nformation that the district manager sought to obtain fromthe
contestant in this case, M. Shelton responded as follows (Tr.
31-33):

Q D dyou ever informM. Ison or M. Hol brook or the
conpany of what the standard criteria you wanted them
to respond to -- in other words, were they to respond
to a probabl e maxi mum fl oor or a hundred-year flood or
to standard engi neering practices, or what were they to
respond to?

A.  The conpany itself has admtted that the proper --
that there are structures that are downstream of the
i mpoundnent. That is beyond any dispute. The offices
are bel ow the i npoundnment. There are severa
conmuni ti es bel ow the i npoundnent and the currently
accepted practice where loss of life is possible is to
use the probable maxi mum precipitation as the criteria.

Q Has the District Manager informed this conpany, or
any ot her conpany of that change of criteria from what
is contained in 77.2167

A. That is the criteria; so far as |'maware, there is
no damin the sub-district that | work that has a
| esser criteria than the PMP. This is the criteria
t hat has al ways been accepted ever since about 1974
when we finally got organized.
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Q Since when, M. Shelton?

A It was about 1974 or thereabouts when we started
usi ng the probabl e maxi num precipitation for any
i mpoundnent whi ch has the possibility of loss of life
if it failed.

Q What is the PMP criteria?

A.  The Probabl e Maxi num Precipitation is a criteria
t hat has evol ved based on historical records and al so
assum ng the worst possible set of conditions. |If you
ask ne exactly howit is evolved, | would have to say:
| do not know. It is figured by the U S. \Wat her
Bureau. They put out a publication called TP-4 which
shows what it is for each area of the country. For
this area of the country, it is 27 inches in a six-hour
peri od. Excuse me, that's been corrected a year or so
-- a couple of years ago -- go 28 inches. The previous
was 27 but, about two years ago, they changed it to 28
i nches in six hours.

Q \What was the design criteria on the stormin 1974
except the criterion on the enegineers -- hydrolics and
so forth?

A. So far as I'maware, it has always been the
pr obabl e maxi mum preci pitation, anong experienced
hydr ol ogi sts, where loss of life is possible. W did
not pick these figures out of a hat. It's what the
Cor ps of Engineers uses. It's what the Bureau of
Recl amati on uses, and those are probably two of the
bi ggest dam buil di ng groups in the United States.

Q They are the ones that built Teton?
A.  Yes.

Q Subsequent to the notice of the filing of the
anendment and so forth, M. Shelton, have you had
conversations with the District Manager as to what he
feels is reasonable required of OQrar in the way of
desi gn data?

A. No, | have not.
Contestant's testinony

Karu Ison, contestant's Chief engineer for the past el even
years, testified that he is acquainted with the inmpoundnent in
guesti on and has been the Chief engineer beginning with its
design and construction. The conpany hired a consulting
engineering firmto do the initial damdesign after a permt was
obtained fromthe West Virginia Public Service Conm ssion
Construction of the inmpoundnent was conpl eted sonetinme in 1974,
and it was initially inspected by the Bureau of Land Managenent.



Correspondence with MSHA after the plans were filed began either
in 1973
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or 1974, and MSHA inspected the site. 1In addition, "as-built"
dam drawi ngs and constructi on naps were submtted to MSHA, and
they made certain reconmendati ons concerni ng the energency
spillway. In his opinion, the spillway was designed and built
according to MSHA' s recomendati ons (Tr. 51-55).

M. Ison confirned that during the period 1974 until 1980,
t he conpany has been required to submt to MSHA certifications
froma registered professional engineer as to the physica
integrity of the inpoundment structure, and that NMSHA has
accepted these w thout maki ng any reconmendati ons for changes.
The 1980 certification was submtted, and MSHA did not question
the integrity of the structure or the enmergency spillway, nor has
MSHA ever told himwhat information was required after the
district manager's letter in question (Tr. 55-56). He also
i ndi cated that he does not really know how to respond to the
letter, but he understands that MSHA was asking the conpany to
enl arge the spillway. However, he has no conpetent engi neering
advice fromhis consultants indicating that the spillway is
i nadequate. He confirmed that the response finally nmade by the
conpany taking exception to the district manager's judgment was
the only answer he could make. The conpany believes that since
it hired conmpetent engineers to design the inpoundnent, "it is
way late in the gane to try to nake changes now' (Tr. 57).

On cross-exam nation, M. Ison confirnmed that if the
regul ati ons concerning the approval of dans went into effect on
Septenber 9, 1972, all correspondence between the conpany and
MSHA woul d have taken place prior to that date (Tr. 57). He also
confirmed that he disagreed with the contents of the district
manager's letter of October 30, 1980, and did not express his
di sagreenment in response to that letter, but did so later after
the citation was issued (Tr. 58).

In response to further questions, M. Ison stated that the
consulting firmof L. Robert Kinble Associates was sel ected by
the conpany froma list of such firns recomended either by NMSHA
or anot her Federal agency. After the initial plans were
subm tted, MSHA and the Bureau of Land Managenent conducted a
field inspection at the site and issued a report and
recommendati ons. After the spillway was enl arged and rel ocat ed
according to these recommendations, it was approved by MSHA as
the "as-built structure" (Tr. 60-61). This approval was somnetine
in 1974 after the damwas built (Tr. 62).

Contestant's argunents

In its post-hearing "statenent of facts", contestant states
that the inmpoundnent in question (#1211W40430-02), was
constructed during 1973 and 1974, was essentially conpleted in
1974, and is used as an alternate slurry disposal area.
Contestant asserts that at the tine of the design-construction
phase of this structure, such dans were under the jurisdiction of
the West Virginia Public Service Conm ssion. Subsequently the
United States Bureau of Land Managenment and three ot her
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agenci es becanme involved in the permtting of such structures.
In 1973 MSHA becane involved, requiring subm ssion of data as set
out in 077.216, 30 CF. R At this stage, the structure was, for
all practical purposes, a conpleted structure, and that under 0O
77.216 a plan for the continued use of an existing structure
woul d be required before May 1, 1976. Prior to this date, NMSHA
was supplied "as built" drawi ngs and these were eval uated by the
"Denver Technical Support Goup"” of MSHA. After a review of the
"as built" drawings MSHA required an alteration to the spillway
design and after a review by the conpany's engi neering

consul tants, a revised plan was submtted for NMSHA revi ew

Contestant maintains that after MSHA review, the spillway
was altered in that this portion of the structure was rel ocated
and expanded according to the ostensibly approved plans. This
necessitated the expenditure of a considerabl e anmount of time and
nmoney but the result was a wi der, deeper and nore stable
structure. The structure is equipped with a under-flow drain of
48" X 48" totaling 1700 feet in length. A Decant system
to allow water to flow out of the inpoundnment into the underfl ow
system is in place and apparently is functioning as desi gned.
The spillway, in place for approximtely 7 years, has never
received water and remains "as built" after the required MSHA
alterations referred to above.

Contestant submits that all of the plans required by section
77.216-2, have been submitted to MSHA and are on file at the
District Manager's O fice in Munt Hope, West Virginia. 1In
addition, contestant states that the required annua
certifications, as required by section 77.216-2(17), have been
filed by the contestant. | take note of the fact that the annua
certifications for the past three years are a matter of record in
this proceeding (Exhs. CG1, G2, and CG3). |In addition, by
agreement of the parties, additional exchanges of correspondence
during the time period Novenber 14, 1973, through April 24, 1979,
concerning the structure in question are a part of the record by
way of "background”, and the parties have been furni shed copies
of these docunents.

Wth regard to the October 30, 1980, letter in question
contestant's Notice of Contest filed March 2, 1981, asserts that
the letter was based on recei pt by MSHA of a report conpiled by
the State of West Virginia Departnment of Natural Resources, Coa
Ref use and Dam Control Section, which report was prepared under a
contract with the U S. Corps of Engineers under the National Dam
I nspection Act. Contestant points out that the letter |acks any
reference to a specific "design criteria"” relied on by the
di strict manager to support the "presunptive" conclusion that the
energency spillway "is not of adequate size", and that
"corrective action" is necessary. Contestant states that upon
receipt of the letter, it inforned Inspector Sheltomthat it took
exception to the district manager's concl usi on, and that
contestant was of the opinion that the structure was safe and
that its design was in accordance with current prudent
engi neering practices as required by section 77.216-2(17).
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Contestant views the critical issue in this case to be as
foll ows:

Does the citation, including the District Manager's
letter of Cctober 30, 1980, contain sufficient
specificity to adequately informthe Contestant of the
nature of the supposed viol ation?

- Phrased i n anot her fashion -

Is it a violation of the law on the part of the conpany
to fail to answer or reply to a request for additiona
i nformati on made by the District Manager when the
request for such information is nmade in presunptive
pre-judgnment ternms applying an unknown standard or
criteria?

Citing the case of Secretary of Labor v. \Wal ker Stone
Conmpany, 1 MSHC 2262, decided by Judge M chels on Decenber 10,
1979, contestant argues that the instant citation should be
vacat ed because it is vague and anbi guous, and does not give
sufficient notice as to the exact nature of the violation. In
Wl ker Stone, the inspector cited a violation of 30 CFR 56. 12- 35,
which requires that all netal enclosing or encasing electrica
circuits be grounded or provided with adequate protection. In
vacating the citation, Judge Mchels ruled that "If the citation
i s based on an inproper grounding, it should specify what
standards set out in the Code was violated so that the conpany
wi Il know exactly what it is being charged with" (enphasis
added) .

Conparing the Wal ker Stone decision with the case at hand,
contestant asserts that the citation issued by Inspector Shelton
woul d not stand the test of specificity in that contestant was
not informed by the district manager, the inspector, nor through
the citation issued as to the standard or criteria that has been
supposedl y violated. Further, contestant states that to require
the contestant to speculate or guess as to the standard or design
criteria of inmpoundnents used by the district nmanager to
determ ne that the inpoundnment spillway "is not of adequate size
to neet design criteria", is unthinkable in any due process
sense, and that the attendant expenditure of resources by the
contestant and the |ikelihood of nonacceptance of the concl usions
by the district manager creates an inpossible predi canment for
this Contestant.

Anot her point made by the contestant as to whether the
i nspector was justified in issuing the citation is the fact that
no tinme or deadline was set out in the district nmanager's letter
nor does [77-216(2)(a)(18), place a time limt on a response
date by contestant. Even assuming that the citation is justified
under any conceivabl e set of existing conditions, contestant
concludes that it was prenature.

Concl uding its argunments, contestant suggests that MSHA' s
di strict manager should be required to informthe contestant as



to the "design criteria" he used to make the stated determ nation
enunciated in his letter.
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At this point, the contestant could then evaluate its plan and
design, and either take exception to the district manager's
findings, or challenge the criteria used as being outside of or
repugnant to "prudent engineering practice". Contestant
concludes further that it would appear that the district manager
after reading or being inforned of the contents of what, for
purposes of this case, amounts to a "phantomreport” from an
agency not a party to these proceedi ngs, adopted a design
criteria that is outside the laws, regulations and standards that
he is charged to uphold and admi nister. Should this be the case,
contestant strongly suggests that the district nmanager be
required to state and publish that he has, in fact, adopted such
criteria, thus allowi ng the contestant an opportunity to either
accept such design criteria and to properly evaluate its

i mpoundi ng structure in this light, or to take exception to the
criteria and offer evidence of what it considers the criteria to
be, consistant with prudent engineering practices.

Respondent MSHA' s position

MSHA did not file any post-hearing argunents in this case.
However, during the course of the hearing, its position is that
the citation in this case was validly issued because of the
contestant's nonconpliance with the reporting requirenments of the
cited standard. In short, MSHA's position is that by failing to
respond to the district manager's letter, contestant violated the
cited standard, and the citation was warranted (Tr. 70). In
addition, MSHA's counsel indicated that notw thstandi ng the
merits of its argunents concerning the design of the spillway in
guestion, the fact is that the contestant opted not to respond to
the district manager's letter, even to record its di sagreenent,
and under these circunstances, a violation of the cited standard
has occurred (Tr. 73);. MSHA's counsel concedes that the
citation has presented the district nmanager with an avail able
vehicle to initiate further enforcenent action to correct certain
condi tions concerning the inmpoundnent in question (Tr. 75).

Since the citation remains unabated, | assune that what counse
has in mnd is that MSHA can issue a w thdrawal order for
contestant's failure to abate the cited violation

MSHA' s counsel al so indicated that pursuant to section
77.216, the mine operator initially formulates a plan and design
for the construction and mai ntenance of an inpoundnent and
submts it to MSHA for evaluation (Tr. 65). However, prior to
the promul gation of this section, another mandatory standard
required that all inmpoundrment structures which can inpound water,
sedi ment, or slurry shall be of "substantial construction". The
subm ssion of "as-built" plans were required separately under
this general "substantial construction” standard, but
subsequent |y, detail ed subm ssions for such inpoundnents were
required to be filed with MSHA pursuant to section 77.216 (Tr.
65- 66) .

I nspector Shelton indicated that pursuant to the present
i mpoundnent criteria considered by MSHA, the inpoundnment in
guestion nust adequately control any designed storm The m ne



operator has di scretion whet her
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to do this by a "de-cap pipe" which permits water to flow
automatically, or by neans of a spillway to control the maximum
water level. Another alternative is to sinply store the water
and drain it out during a "ten-day draw down period" (Tr. 66-67).

M. Ison indicated that the inpoundnment in question has
never used the emergency spillway, and that it has a 48-inch pipe
under the entire structure to carry away the normal water stream
as well as a "decant" systemto drain any water away. He also
i ndicated that there has never been a need to rel ease any water
t hrough the enmergency spillway, and that the 1700 feet of 48-inch
pi pe was designed as part of the enmergency spillway (Tr. 68).

M. Ison did not believe that anything has occurred since October
30, 1980, that would cause the district manager to change his
position with regard to the spillway design (Tr. 69).

Fi ndi ngs and Concl usi ons
Fact of violation

In this case the contestant is charged with a violation of
mandat ory standard section 77.216-2(a)(18), because of an
asserted failure to respond to a letter of Cctober 30, 1980, from
MSHA' s District Manager Krese. In that letter, the district
manager infornmed the contestant that the emergency spillway for
t he i mpoundnent in question was not of adequate size to neet
certain design criteria. The letter does not informthe
contestant where the information supporting the "inadequate size"
statenment came from but based on an "eval uation" and "anal ysis",
apparently conducted by the district manager's office, he
concl uded that corrective action was necessary, and he requested
the contestant to evaluate the spillway design and to submt a
plan for corrective action

The general regulatory schene found under section 77.216,
requires a mne operator to subnmit certain plans for the design
construction, and mai ntenance of inmpoundnments if such
i mpoundnent s i npound water, sedinment, or slurry under the
conditions stated under section 77.216(a)(1) or (2), or the
i mpoundnent presents a hazard to mners as determ ned by the
District Manger. Section 77.216-2(a) provides guidelines for the
m ni mum i nformation required to be filed by an operator when he
submts the plan specified in section 77.216, and the cited
subsection, 77.216-2(a)(18) requires an operator to submt
"/s/uch other information pertaining to the stability of the
i mpoundnent and i nmpoundi ng structure which may be required by the
District Manager". The citation issued when the inspector
di scovered that the contestant had not responded to the letter of
Oct ober 30, 1980.

Contestant's defense is based on an argunent that the
Di strict Manager has al ready made a judgnent that the inpoundnent
spillway in question is of inadequate design, that it poses a
hazard to miners, and that corrective action is necessary. Since
t he contestant obviously disagrees with these concl usions,
contestant maintains that before it can be charged with a



violation, it must first be informed of the specific
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design criteria which the District Manager has in mnd, and nust
be given an opportunity to refute the contention that the
spillway is unsafe. Citing the inspector's testinony that there
are no published regulatory standards for the design and
construction of inpoundnments, contestant concludes that it is

pl aced in the untenable position of accepting the District
Manager' s unchal | enged judgnment that the spillway needs to be
redesi gned to correct certain uncommuni cated defects which he
(the manager) believes nakes the spillway unsafe.

The record in this case reflects that since the origina
construction of the inmpoundnent sonetine in 1973 or 1974, severa
State and Federal agencies were involved in policing the
constructi on and nai nt enance of the inmpoundnent in question
Subsequent to this tinme, from 1973 to the present, MSHA and the
cont est ant have exchanged correspondence concerning the
i mpoundnent, and contestant has filed its annual reports and
certifications as required, and until this controversy arose, the
i mpoundnent apparently net all of MSHA' s requirenents.

During the course of the hearing in this case, MSHA s
counsel asserted that the contestant chose not to file any
response to the letter of Cctober 30, 1980, even to record its
di sagreenment with the District Manager's conclusions. | venture
a guess that had contestant sinply voiced its objections, it
woul d still be cited because the letter specifically requests the
filing of a plan for corrective action. |In any event, the
i nspector testified that contestant advised himthat it did not
intend to respond to the letter, and it seens clear to ne that
the letter, on its face, concludes that the spillway is unsafe
and that something must be done to correct this condition.
find that the nethod used to achieve conpliance in this case to
be sonewhat arbitrary, and | agree with the contestant's
argunents in support of its position in this matter. As a matter
of fact, the inspector indicated that this is the first case that
he is aware of where the standard in question was used to elicit
i nformati on from an operator

| conclude and find that the [etter of Cctober 30, 1980,
fails to advise the contestant of the specific inadequacies in
its spillway design, that it fails to adequately informthe
contestant as to the basis for the District Manager's unsupported
conclusion that the spillway presents a hazard, and that it fails
to support any conclusion that corrective action needs to be
taken. Further, it seens to nme that if MSHA believes the spillway
in question is unsafe and fails to neet design criteria (whatever
they may be), then MSHA shoul d address this question head-on
rather than relying on sonme vague and rather obscure regul atory
requi renent for the filing of "such other information * *
whi ch may be required”. This is particularly true in a case such
as this where the citation remains unabated. Only in this way
will the contestant have a fair and open opportunity to chellenge
and rebut the conclusions that its spillway design is anadequate
and presents a hazard.
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In view of the foregoing findings and concl usions, the citation,
as nodified, IS VACATED, and this case IS DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



