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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

UNI TED M NE WORKERS OF AMERI CA, Conpl ai nt of Di scharge,
Di scrimnation, or Interference
ON BEHALF OF
DELMAR SHEPHERD, Docket No. KENT 81-186-D
COVPLAI NANT
V. Canp Underground M ne

PEABCODY COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Mary Lu Jordan, Esq., Washington, D.C, for Conpl ai nant
Thomas R Gal | agher, Esqg., and M chael O MKown, Esqg., St
Louis, Mssouri, for Respondent

Bef or e: Admi ni strative Law Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant charges that Respondent's refusal to recall him
to work at a job initially offered himconstituted discrimnation
under the Act, because it was grounded on his need for additiona
training under State and Federal |aws. The case was submtted
for decision on a stipulated set of facts. Both parties have
filed briefs.

FACTS

| accept the stipulations signed by counsel for both parties
and filed in this case on March 10, 1982, together with the
docunents filed on July 13, 1982, pursuant to ny request, as the
facts on which this decision will be based.

Conpl ai nant Del mar Shepherd was enpl oyed by Respondent
Peabody as a miner beginning in June 1981. He worked in an
underground mne from June 23, 1971 to Novenber 20, 1978.
Thereafter, he worked in surface mnes for Peabody.
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From October 8, 1980 until he was laid off on Novenber 18, 1980,
he worked at Peabody's Al ston Surface Mne. He was a nenber of
the United M ne Wrkers of America which had a collective
bar gai ni ng agreenment wi th Peabody. The agreenment provided that
| ai d- of f enpl oyees had the right to be recalled to work on the
basis of seniority when jobs for which they were qualified becanme
open at certain other Peabody Mnes. Seniority is recognized as
l ength of service and the ability to step into and performthe
work of the job at the tinme the job is awarded.

On Decenber 1, 1980, Respondent contacted Conpl ai nant and
told himthat on the basis of his seniority he was entitled to be
recall ed at one of 13 job openings available at the Canp
Underground M ne. Conpl ai nant selected a job and was told that
he woul d be notified when to report to work. Later the sanme day,
Respondent cal | ed Conpl ai nant and i nfornmed himthat none of the
j obs woul d be nmade avail abl e to hi m because he woul d need
additional training required for working in an underground nine
by Federal and State law. He further stated that Respondent
woul d not provide the training, but that Conplainant woul d have
to obtain it hinmself. QGther mners with shorter |engths of
service were recalled. Conplainant | ost wages and cl ai ns
rei mbursenment therefor for the period from Decenber 3, 1980
t hrough January 20, 1981.

Respondent had an NMSHA- approved training plan for training
and retraining of underground mners effective at the tine of the
al l eged discrimnatory action. The plan provided a training
programof from6-1/2 to 11-3/4 hours for newy enpl oyed
experienced mners. Part of the training was to be done at a
conpany training center and part of it at the mne site. The
Conpl ai nant, having worked in an underground mne from 1971 to
November 20, 1978, was an experienced m ner. (FOOTNOTE 1)

Conpl ai nant was returned to work in the subject underground
m ne on June 11, 1981. Presumably he received the required
training. The record does not indicate whether it was provided by
Respondent or whet her Conpl ai nant was paid while being trained.
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STATUTORY PROVI SI ONS

Section 104(c)(1) of the Mne Safety Act provides as
fol | ows:

(c)(1) No person shall discharge or in any nmanner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an alleged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to Section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right
af forded by this Act.

Section 115(a) of the Act provides in part: "Each operator
of a. . . . mne shall have a health and safety training program
whi ch shall be approved by the Secretary. The Secretary shal
promul gate regul ations with respect to such health and safety
training programs * * *_ "

Section 115(b) of the Act provide in part: "Any health and
safety training provi ded under subsection (a) shall be provided
during normal working hours. Mners shall be paid at their
normal rate of conpensation while they take such training

* * * "

REGULATORY PROVI SI ONS
30 C.F.R [48.2(b) provides in part:

"Experienced mner" neans a person who is enployed as
an underground mner, * * * on the effective date of
these rul es [ Novenber 12, 1978]; * * * or a person
who has had at |east 12 nonths experience working in an
underground mne during the preceeding 3 years * * *,
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30 CF.R [48.3(a) provides in part: "Each operator of an
underground m ne shall have an MSHA approved pl an contai ni ng
prograns for training new mners, training new y-enpl oyed
experienced mners * * *_ "

30 CF.R [58.6(a) provides: "A newy enployed experienced
m ner shall receive and conplete training in the program of
instruction prescribed in this section before such mner is
assigned to work duties.”

| SSUE

VWet her Respondent's refusal or failure to recal
Conpl ai nant because he required additional training under the
regul ati ons constituted discrimnation under the Act? Putting
the issue differently, whether Respondent was required under the
Act to recall Conplainant for a job opening and to provide him
the training required for that job?

CONCLUSI ONS OF LAW

It is the responsibility of the m ne operator to provide the
training required under the Mne Act. The Act specifically
states (Section 2) that "the operators of such mines with the
assi stance of the mners have the primary responsibility to
prevent the existence of [unsafe and unhealthful] conditions and
practices in the mnes." Section 115 requires that nine
operators have an approved health and safety training program
that the training shall be provided during normal working hours
and that the mners shall be paid at their nornmal rate of
conpensati on whil e undergoi ng such training.

On the basis of these provisions, Judge Mrris ruled in
Secretary/Bennett et al v. Emery M ning Corporation, 3 FNMSHRC
2648 (1981), that a requirenent that a job applicant obtain m ner
training at his own expense as a precondition of enploynment
constitutes discrimnation under the Mne Act. In the Enery case
t he Conpl ai nants underwent the required training at their own
expense and on their own tinme and were thereafter hired by Emery.
Judge Morris ordered rei nbursenent for the cost and expenses of
the trai ning and paynment of wages for the tinme spent in the

training program | agree with Judge Morris' reasoning and his
concl usi ons. However, the facts in the case before ne are
different. If two miners apply for a position in an underground

m ne, one of whomrequires training and the other of whom does
not, the operator does not violate the Act if he hires the
latter.
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I f Conpl ai nant had obtained training on his own tine and at his
own expense, and then was hired by Respondent, the facts would be
anal ogous to those in Enery, and | would hold that a violation of
105(c) was shown, because this would be an obvious attenpt to
shift the responsibility and cost of training fromthe m ne
operator, on whomthe Act places it, to the mner. On the other
hand, the Act does not require that, on the basis of seniority or
otherwi se, miners who require training nmust be hired or rehired
rather than miners who do not require training. | assune that
the mners who filled the job sought by Conplainant in the
subj ect mne, which mners "had a shorter |length of service than
M. Shepherd," did not require training.

It is not the function of the Conmi ssion to interpret the
col l ective bargai ning contract between Respondent and the United
M ne Workers of America, and | venture no opinion as to whether
Respondent's failure to recall Conplainant violated the contract.
Nor have we been given the responsibility of overseeing
Respondent's hiring practices except as they may conflict with
the Mne Act. | find no such conflict in the facts submttted to
me in this case

ORDER

Therefore, IT IS ORDERED that the conplaint is D SM SSED

Janes A. Broderick
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Although the stipulations are not specific in this regard,
I amassuming that it was Respondent's position that Conpl ai nant
required training as a newy enpl oyed experienced m ner per 30
C.F.R 048.6 and not as a new miner per 30 C.F. R 048.5. The
regul ations in Part 48 were published in the Federal Register
Cct ober 13, 1978, 43 FR 47459. |In the absence of a specified
effective date, they becane effective 30 days thereafter or
November 12, 1978. 5 U.S.C. [553. According to the
stipul ati ons, Conpl ai nant was enpl oyed as an under ground miner on
that date and therefore was an "experienced mner." 30 CF.R [O
48. 2(b).



