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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON, ( MBHA)
Docket No: KENT 81-162-D
ON BEHALF OF (PIKE CD 81-10)
GEORGE ROY LOGAN,
COVPLAI NANT No. 2 M ne
V.

BRI GHT COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: WIlliamF. Taylor, Esqg., and Ral ph D. York, Esq., Ofice of
the Solicitor, U S Department of Labor, Nashville, Tennessee,
and M chael G Finnie, Special Investigator, MSHA, Pikeville
Kent ucky, for Conpl ai nant
Ral ph G Polly, Esq., and Gene Smal lwood, Jr. Esqg., Witesburg,
Kent ucky, for Respondent

Bef or e: Judge Moore

This is a discrimnation case and the principle issue is one
of credibility. George Roy Logan says that on January 19, 1981
Superi ntendent Jack Collins told himto go under bad roof to set
safety posts. He says that he told Jack Collins that he would go
if Jack Collins or soneone el se would acconpany himto assist,
but that he would not go alone. He then says that Jack Collins
told him"if you won't do that you might as well go on hone and
I"mgoing to get rid of you." Jack Collins admits that he fired
CGeorge Roy Logan, but says he had not asked himto go under bad
roof. He says that he fired Logan for threatening the foreman
failing to do his job of keeping the tail piece clean, and
m streatment of the scoop when he was driving a scoop

No one overheard the conversation of January 19, 1981, and
both Roy Logan and Jack Collins gave their testinmony in a
straight-forward manner with no indication that | could detect of
any hesitancy or signs of deceitful ness. From hearing the
testimony of both, |I have no way of knowi ng who was telling the
truth, but credibility is the essential issue and nust be
resol ved on
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the basis of other instances and the surrounding circunstances.
If either were willing to perjure hinmself with respect to sone

other incident involved in the case, | have to assune that he
mght be willing to perjure hinmself when testifying about the
nmost crucial incident. 1In judging the credibility issue I mnust

consider all of the aspects of this case.

At the outset is the discovery issue. At the request of
Respondents, | ordered the governnent to produce any excul patory
i nformati on that mght be contained in its files. The governnent
did not deny that it had such material but instead resisted
di scl osure invoking the informers privil ege, the executive
privilege, and the so-called privilege involving the work product
of an attorney. It did not properly invoke the executive
privilege (even if it had, it would not have been pertinent) and
Respondents were not seeking the work product of the governnent's
attorney. They were seeking the information discovered by the
government's investigating i nspector which woul d have supported
their contentions that there were anple reasons for firing Roy
Logan other than an unlawful discrimnation under the Act.
ruled that the inforners privilege was al so inapplicabl e because
a Wi tness who gave evidence favorable to the Respondent was not
an informer. | ordered production of the excul patory materi al
but the governnent refused to conply with the order. Prior to
trial | issued a subpoena duces tecumrequring the production of
the information at the trial, but the government refused to
conply with that subpoena. | then offered the Respondents the
opportunity to seek court enforcenent of the subpoena.

By letter of June 24, 1982 Respondent's attorney advises
that both he and the U S. Attorney decline to seek court
enforcenent on the ground that | had no authority to del egate
subpoena enforcenent to a private party. Wiile | would not agree
with that without seeing some authority | think the answer given
by the U S. Attorney begs the question. The del egati on was not
nmerely to a private party. It was to M. Polly "and to the
United States Attorney. . ." If | can not del egate the
authority to file an enforcenent action to sonmeone, then the
authority is of little value because | can not appear in court as
a litigant against a party appearing before nme. The enforcenent
proceedi ng would be ancillary to the instant proceeding and in a
sense | woul d be an advocate in a case over which | was
presiding. | would have to recuse nyself in order to enforce the
subpoena.

Respondent's had asked to ne to dismss the case because of
the governnment's refusal to produce the material, but I
considered that too drastic a renmedy in view of the fact that M.
Logan was not being representd by his own counsel but by
governnment counsel, and | did not wish to punish himfor
somet hi ng governnent counsel did. At the trial, government
counsel denied that they were representing M. Logan, but | think
they were mistaken in this denial. They were representing M.
Logan. | nevertheless refused to dism ss.

The npst reasonable sanction | can inmpose is to assune that



there is excul patory material simlar to the evidence produced by
Respondents on defense in this case. | cannot assunme any
excul patory evidence as to the key
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i ssue of whether, on January 19, 1981, Respondent Jack Collins
ordered Roy Logan to go under unsafe roof and di scharged hi m when
he refused to do so. But | will nmake assunptions adverse to the
government with the respect to other phases of the evidence. |
woul d I'i ke to enphasis that these assunptions could have been
avoided if the governnment had deni ed exi stence of excul patory
information. |f the governnment had offered to et me | ook at the
material in camera | mght have been able to see good reason why
it should not be disclosed. No such offer was nade, however, and
I made no request that | be allowed to see the entire file.

Because of the credibility issue at the very heart of this
proceeding, | allowed evidence to be introduced which, while not
directly relevant to the events leading up to M. Logan's
di scharge m ght neverthel ess bear on the credibility of the
wi t nesses. One exanple of that type of evidence is the section
103(g) inspection that was nmade subsequent to M. Logan's firing.
During the course of the discrimnation investigation, a mner
all eged to an inspector that unsafe conditions existed at the
m ne, and he requested an i mmedi ate inspection. The inspection
was nmade and while a citation was issued, it was unrelated to the
ni ne specific charges made by the mner in question. | find that
there was nothing in the evidence concerning this inspection that
woul d bear on the credibility of any of the witnesses. (FOOINOTE 1)

There were other post discharge events testified to which
as it turned out, do not have a bearing on the credibility issue
herein. One such incident occured when M. Logan net M. M ke
Joseph to exchange a conpany (Joseph Brothers) |anp and battery
charger for M. Logan's final paycheck. There was a 22 rifle
lying across either the trunk or the hood of M. Logan's car
But there was no evidence that would justify a finding that M.
Logan was attenpting to threaten M. Joseph with the rifle.
accept M. Logan's explanation that he and his brother had nerely
been "plinking" at tin cans and bottles in the river.

VWile M. Logan alleges that he was fired because of his
refusal to work under bad top al one on January 19, 1981
Respondents allege that he was fired for a nunber of reasons
i ncluding the manner in which he operated his scoop, including
unsafe and reckl ess operation whi ch damaged the scoop
i nsubordi nation, threats to a foreman, and failure to performhis
job after he was taken off of the scoop. There was al so an
al l egation that he took food fromthe other mners' |unch boxes,
but whether this added to the other itens as a part of the reason
for M. Logan's discharge is unclear
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On January 15, 1981, M. Paul Reid of Celtite Corporation
conducted a pull test in Respondent's mne. Wile the pull test
was not described in detail the idea is to pull out a roof bolt
and see just how nuch force it takes to pull it out. There is
di sagreenent as to what tinme of day the pull test was nade, but
all who testified as to the date agreed that it was January 15,
1981. M. Logan's imedi ate supervisor, foreman Scott Johnson
told Logan that he could watch the test if his tail piece area
was clean. It is at this point that the versions of what took
pl ace differ. Roy Logan says that before the first part of the
pul | test was conpleted Scott Johnson canme up to himand
enbarrassed himin front of his fellow workers by telling himto
get back to work. Logan says he then threatened Johnson with
words such as "I'Il whip you before | |eave" and said that
several others should have heard his statenent. This testinony
by Logan was given in his deposition which was, w thout
obj ection, made part of the record. At the trial, however, he
said he sort of nuttered the threat and did not intend anyone to
hear it. Wile no one else at the pull test including Johnson
Collins, and several others, testified that they heard the
threat, several heard either Collins or Johnson or both tel
Logan to get back to work. According to Johnson and Collins the
first part of the pull test was over. Johnson said that when
they went to test the second bolt, a part of the testing
equi prent broke so there was no point in allow ng anybody to
remai n because the pull test was then over, at least for that
day. Scott Johnson testified that he had to tell Logan three
times to get back to work. WIlard Blair heard Johnson tel
Logan to go back to work. He did not say how many tinmes. Eugene
Lewis a state mine inspector heard Jack Collins tell Logan to go
back to work at | east twi ce, but said that Logan just sat there.
And Jack Collins said he told Logan to go back to work two tines
when the first test was over and that Scott Johnson told himto
go back to work two tines. The weight of the evidence is that if
Logan went back to the tail piece to work, he did not do so when
he was instructed by his two superiors to get back to work.

State Inspector Eugene Lewis testified that on the day of
the pull test but prior thereto, he saw Roy Logan at the tai
pi ece and Roy Logan told himthat he was going to whip Scott
Johnson. Later in the day, Lewis related that information to
Jack Collins and Jack Collins at sone unspecified time thereafter
rel ayed the information to Scott Johnson. Both Scott Johnson and
Jack Collins corroborate M. Lewis' version of the way the threat
was communi cated to M. Johnson. It is noted that M. Logan's
statenment at the trial, that he did not nean for anyone to hear
hi mand sort of nuttered the threat, is inconsistent with the
statenment in his deposition that four to six people probably
heard himtell Johnson that he would whip himbefore he left.

The above incidents involving the pull test all took place
January 15, 1981, the di scharge took place on January 19, 1981
The rest of the incidents that will be considered took place at
unspeci fied dates, either before January 15, or subsequent to the
di scharge on January 19. Scott Johnson testified that when Logan
first cane to work for Bright Coal Conpany, he was a very good



scoop operator. He then began to sl ow down and appeared to avoid
the foreman; that is, when the foreman was on the outside, Logan
woul d be at
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the face and when the foreman was in the mne, Logan woul d be

br oken down outside. Buford Stonic testified that Logan's scoop
seenmed to be broken down an awful lot. Jack Collins testified
that Logan "tore up" his scoop all the time. Gears, universa
joints and other itens were constantly being over-stressed
because of Logan's reckless driving. Levon WIllianms, a foreman
at the other mne, said that Logan was sent to his nmine at one
time and managed to get his scoop stuck in an area sideways. M.
WIllianms was uunable to explain clearly what happened but he
thought it was deliberate and it took several hours to correct
the matter. He left instructions that Logan shoul d not be sent
to his section again. Al though both scoops in the mne were
fairly new, Logan had the newest one, and according to M.
Collins, the other scoop driver had no trouble with his scoop

It was just Logan's scoop that broke down all the tine.

Anot her incident that is alleged to have occurred at an
unspecified tinme (which M. Logan denies), is a near accident
i nvol ving the other scoop driver. The other scoop driver, Jim
Cornett, said that he was driving the scoop underground when Roy
Logan who had been engaged in some hazardous horse play junped
out in front of Cornett's scoop. He considered it very fortunate
that he did not run over Logan. He related this incident to Jack
Col I'i ns when he saw him Jack Collins testified that Ji m Cornett
had al nost run over Logan while Logan was asleep and that after
heari ng about it, he went back down into the face area and found
Logan asleep. M. Cornett did not see Logan asleep nor has he
seen anyone asleep in the mnes although he had heard, he thinks
fromJack Collins that Logan had been asleep. At his deposition
Logan deni ed both all egations although he did not present any
rebuttal testinony at the trial. There were other predischarge
events testified to by M. Logan during the course of his
deposition, but they will be considered |ater.

M. Logan testified, both in his deposition and at the
trial, that on the day of the firing, January 19, 1981, after the
shift was over, it was decided by M. JimHogg that Logan coul d
ride to and fromwork with M. Jack Collins. Logan said he put
his knee pads in Collins' Bronco expecting to be picked up the
next norning at a store between his house and the m ne. He says
the next norning he was at the store which had been the agreed
neeting place and that M. Collins drove right on by. M.
Collins denies that there was an arrangenment to pick up M.
Logan. M. JimHogg was on the stand at the trial but nobody
bot hered to ask hi mwhet her he had been a party to any
arrangenent whereby Jack Collins would pick up Roy Logan on the
day after he had been fired.

Roy Logan says that on the evening of January 20 he | earned
indirectly fromhis brother that he had been fired and that he
phoned Scott Johnson and Jack Collins to ask about it. He said
Jack Collins denied any knowl edge and suggested that he call Jim
Hogg. He said when he called Ji mHogg, Ji msuggested that he cal
Jack Collins and that when he again called Jack Collins, Jack
told himhe had been fired. Scott Johnson, testified that M.
Logan had called himand that he, Scott Johnson, had said he knew



not hi ng about the firing. M. Collins testified that Logan
called himto try to get his job back and that when he refused,
Logan threatened himw th such words
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as "your time is com ng" and added "I know where you live and
know where your children go to school." Logan denies making the
statenment about the children although he concedes saying
somet hi ng about "your tine is comng". Jack Collins said that he
and his wife and daughter were shopping in a store |ater when
Logan came up and called hima "son-of-a-bitch” in front of his
famly. He said he took Logan out of the store and knocked him
down. Logan denies all of this.

After Logan was fired from Bright Coal Conpany, he went to
work for Joseph Brothers as a scoop operator. After a short
time, Charles Joseph fired hi mbecause he was damagi ng the
equi prent with his reckless driving. M ke Joseph corroborated
the fact that Logan could not keep the scoop runni ng because he
was too rough on the equi pnent. They even thought Logan
deliberately let the air out of the tires to avoid work. Logan
deni ed that he had been fired but during the course of his
deposition he did say that it was al nbost the same as being fired.
He said that Joseph Brothers had laid off the second shift but
| et the others continue working anyway. He neverthel ess denied
being directly fired. Mke Joseph said he fired him

Near the end of the trial, counsel for Respondents offered
preshift exam nation reports to show that the required
exam nations had in fact been nade. CGovernnent counsel objected
on the grounds that they were not rel evant because the governnent
had at no tine charged or contended that the proper preshift
exam nations were not being nmade. When counsel for Respondents
asked if the governnment was abandoning its claimthat proper
preshift exam nations were not nade, government counsel stated
that he was not abandoni ng the contention, because he had not
made it in the first place. The governnent was sinply not
contendi ng that there was any flaw in Respondent's preshift
exam nation procedures. At M. Logan's deposition, however, he
made quite a point of the fact that proper preshift exam nations
were not being made. He said they were never nmade and that he
had argued with Scott Johnson about not making them He alleged
that neither Jack Collins nor Scott Johnson ever went into the
m ne before Logan hinself went in. Johnson woul d sonetinmes cone
in after they started working and put his initials in places, but
he was faking the preshift exam nation according to Logan. He
even conpl ai ned to Jack Collins about Logan not naking the
preshift but Collins said there wasn't any point in naking one.
Logan stated that the only time Johnson woul d mark anypl ace on
the roof with his initials was when he had to cone up to the face
for sone other reason and it was in no way a preshift
exam nation. He also said that he conplained to the NMSHA
i nspector's about the failure of the conpany to nmake preshift
exam nations. He also nmentioned a time prior to the discharge
and pull test when Jack Collins asked himto go under what he
consi dered bad roof to rock dust. He refused to do so.

Al of the above would tend to establish a very poor policy
on Respondents' part regarding mne safety. Al would have been
in support of a discrimnatory discharge. None of these itens
were brought forth during the trial, however. None of the mners



who testified alleged that they had been asked to work in unsafe
conditions, none nentioned the failure of Respondents' to nake
preshift exam nations, and M. Logan did not testify at the trial
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concerning these matters. In ny opinion, the circunstances give
rise to the inference that the government does not believe the
sworn statenents of M. Logan regarding these matters. |If the

government had information tending to disprove the statenents of
M. Logan, it was obliged, under Brady v. Maryland 273 U S. 83
(1963), to disclose that information. Since it has neither denied
that it has such information, nor disclosed such information to
Respondents, | am nmaki ng the assunption that it has such

i nformation.

| make the further inference that if M. Logan nade
m sstatenents under oath as to the itens referred to above, he
may well have made simlar msstatenments under oath as to the
principle issue herein, i.e., why he was fired. | have no
simlar evidence that would indicate that M. Collins may have
made mi sstatenents under oath.

Considering the inferences that | have nmade, it is obvious
that the government has failed to satisfy its burden of proof
that M. Logan was di scharged because he refused to work under
unsafe roof. | therefore render judgnent for the defendants
Bri ght Coal Conpany and Jack Collins and the case is DI SM SSED

Charles C. More, Jr.
Admi ni strative Law Judge
e e

~FOOTNOTE_ONE

1 During a colloquy concerning of the 103(g) inspection, |
cal l ed counsel to the bench for an off-the-record discussion. |
asked if M. Logan, in his deposition, had not already reveal ed
hi nsel f as one who conpl ai ned to MSHA about unsafe conditions and
the I ack of preshift exam nations. Both Counsel agreed that the
matters referred to in M. Logan's deposition were not the ones
giving rise to the 103(g) inspection. Inasnuch as | do not know
who nmade the conplaint | cannot use the results of the inspection
as affecting the credibility of any w tness.



