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SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No: WEST 82-48
PETI TI ONER A. O No: 42-00121-03103
V.
Docket No: WEST 82-80
EVMERY M NI NG CORPORATI ON, A.O No: 42-00121-03106 H
RESPONDENT
Deer Creek M ne
AND
EVMERY M NI NG CORPORATI ON, Contest of Order
APPLI CANT
V. Docket No: WEST 81-400-R

O der No: 1022357 9/9/81
SECRETARY OF LABOR, M NE

SAFETY AND HEALTH Deer Creek M ne
ADM NI STRATI ON ( MBHA) ,
RESPONDENT
DECI SI ON

Appear ances: Janes H Barkley, Esq., Ofice of the Solicitor, US.
Depart ment of Labor, Denver, Colorado, for Petitioner
Evert W Wnder, Manager, Health and Safety, Enmery
M ni ng Corporation, Huntington, U ah and
Todd D. Peterson, Esquire, Attorney for Respondent

Before: Judge More

The above three docket nunmbers were consolidated for hearing
and were tried together on May 18, 1982 in Price, Ut ah.

At the outset counsel for the government announced a
settlenent of the two violations involved in Docket No: WEST
82-80. The government announced that it had insufficient
evi dence to support one of the two alleged violations and that
with respect to the other alleged violation it would anmend its
i mm nent danger order to a normal citation and settle the matter
for $1,000 rather than the $2,500 that had originally been
assessed. | approved the settlenent.

Wth respect to the other violations, nost of the facts were
stipulated. M decision herein will rest on an interpretation of
30 CF.R 48.8(a) which states:
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"each mner shall receive a mnimmof 8 hours of
annual refresher training as prescribed in this section"

It is the Conpany's position that "8 hours of annua
refresher training means 8 hours of refresher training in each
cal endar year." It is the governnent's position that the annua
refresher training is required every twelve nonths w thout regard
to the calendar year. The miners in question in this case, al
recei ved 8 hours of refresher training in each cal endar year, but
the refresher training in 1981 was given nore than twel ve nonths
after the refresher training that was given in 1980. 30 C F. R
48. 3(a) requires each operator to have an MSHA approved plan
"containing progranms for training new mners, training newy
enpl oyed experienced mners, training mners for new tasks,
annual refresher training, and hazard training for mners as
follows: "The training plan submtted by respondent to NMSHA
provi des that annual refresher training will be given by Decenber
31 in each cal ender year. The plan was approved by MSHA. (See
Respondent's exhibit No. 1).

The citations in the instant cases were issued in reliance
on governnent exhibit 1, which is a policy nenorandum i ssued by
MSHA on June 1, 1981. The policy nmenorandumis couched in terns
that would |l ead one to believe that it was a relaxation of a
former nore strict interpretation of the refresher training
standard. It says "in order to provide practical flexibility and
to reduce record keeping for Part 48, this office has determ ned
that mners may conplete their annual refresher training any tine
during the last cal endar nonth of their annual training cycle.

For exanple, a m ner beginning work on June 5, 1981, may conplete
his annual refresher training any tine before June 1982." In the
next paragraph the menorandum states that this policy permts
records and training schedules to be maintained on a nonthly
basi s instead of tracking individual cal endar days." The
inplication is that prior to this nmenorandum a nm ner who began
work on June 5 of one year, would have to have his refresher
training conpleted by June 5 of the follow ng year. No nmenoranda
to that effect has been produced or referred to by the parties.

If the standard is interpreted in accordance w th gover nment
exhibit 1, alnost 13 nonths coul d el apse between refresher
training periods. Under the mne operator's plan, however,

al nrost two years coul d el apse between training periods. If, for
exanple, a miner was hired and trained early in one year, and not
given his refresher training until Decenber of the foll ow ng
year, the interval could be close to two years. Section

115(a) (3) of the Act says "all miners shall receive no I ess than
8 hours of refresher training no | ess frequently than once each
twel ve nont hs. " This could nean training in one 12 nonth
period and training in the next 12 nonths period or it could nmean
that no |l onger than 12 nonths shall separate training sessions.

I think that the Congress may well have intended that
refresher training be given at | east once every twelve nonths. |
think it clear, however, that in preparing the regulation in
qguestion here, the Secretary did not intend that refresher
training be given every twelve nonths. The
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regul ati ons denonstrate that when the Secretary intends to say
twel ve months, he does so explicitly. See for exanple 30 C.F.R
48.2(b), 30 CF. R 48.7(a), 30 CF.R 48.11(b) and simlar

provi sions regardi ng surface m nes and surface areas of
underground mnes. 30 CF.R 48.11(b) refers to hazard training
and states "mners shall receive the instruction required by this
section at |east once every twelve nonths.” [If 30 CF. R 48.8(a)
nmeans the sanme thing, why were not the sane words used? | think
MSHA neant to require training in every cal endar year, and it
seens clear that the format it supplied for the preparation of a
training plan contenplated training in each cal endar year. Item
6 on the training plan is "predicted time when regularly
schedul ed refresher training be given" and the Respondent m ne
has in its plan "by Decenber 31 annually.” |If every miner had to
be trained within twelve nonths of being hired or of his |ast
refresher training there would be no way to respond to the
guestion without giving a date for each mner. Aso in
Respondent's favor is the normal use of the word "annual "

Annual banquets and annual neetings are not necessarily within
twel ve nmont hs of each ot her

The fact that Congress may have intended that refresher
training be conducted within twel ve nonths of the previous
training is not controlling as to the nmeaning of the regul ation
promul gated by the Secretary. In Service vs. Dulles 354 U S. 353
(1957) Congress had given the Secretary of State absolute
di scretion to discharge anyone who he suspected of being disl oyal
to the United States. A regul ation had been published providing
for a hearing for anybody suspected of being disloyal. 1In this
case a hearing was held. It turned out that the results of the
heari ng were deemed i nproper, but it was argued by the government
t hat since Congress gave the Secretary absolute discretion the
results of the hearing were not inportant. The Supreme Court
hel d that even though Congress gave the Secretary absol ute
di scretion, if regulations were pronul gated providing for a
procedure to be followed, then the Secretary no | onger had
absol ute discretion but nmust follow the procedure. Simlar
results were reached in Accardi vs. Shaughnessey, 347 U. S. 260
(1954) and Vitarelli vs. Seaton, 359 U S 535 (1959). See also
Paci fic Mol asses Conpany vs. Federal Trade Conmmi ssion, 356 (Fed
2d. 386, 389, (5th G r. 1966). Taken together, | consider these
cases stand for the proposition that regardl ess of the intent of
Congress, if any agency publishes a regulation that is not so
harsh as the one authorized by Congress, the public is bound only
by the agency regulation. Therefore, | hold that even though
Congress may have intended that refresher training be conducted
every twel ve nmonths, the regul ation published by MSHA is
controlling, and only requires refresher training during every
cal endar year.

The Citations are vacated and the case is DI SM SSED

Charles C. More, Jr.
Admi ni strative Law Judge



