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Statement of the Case

These proceedi ngs concern a proposal for assessnent of civil
penalty filed by the petitioner against the respondent pursuant
to Section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 820(a), seeking a civil penalty assessnment for an
al l eged violation of an Order issued pursuant to Section 103(k)
of the Act.

Respondent filed a tinmely answer contesting the all eged
violation, denying that it operates a "m ne" subject to the Act,
and requesting a hearing. A hearing was convened in Sacranento,
California on April 1, 1982 and the parties appeared and
participated fully therein. Posthearing briefs were filed by the
parties and the argunents presented therein have been ful
considered by ne in the course of this decision.

Applicable Statutory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C 0801 et seq., and in particular sections 104(a) and
103(k).

2. Section 110(i) of the 1977 Act, 30 U S. C. [1820(i),
whi ch requires consideration of the following criteria before a
civil penalty may be assessed for a proven violation: (1) the
operator's history of
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previous violations, (2) the appropriateness of such penalty of
the size of the business of the operator, (3) whether the
operator was negligent, (4) the effect on the operator's ability
to continue in business; (5) the gravity of the violation, and
(6) the denonstrated good faith of the operator in attenpting to
achi eve rapid conpliance after notification of the violation

3. Commission Rules, 29 CF.R [02700.1 et seq.
| ssues

The basic issue is whether a violation occurred, and if so,
shoul d the respondent be held accountable for that violation and
assessed a civil penalty in accordance with the criteria set
forth at section 110(i) of the Act. Additional issues raised by
the parties are identified and discussed in the course of this
deci si on.

Sti pul ations
The parties stipulated to the follow ng (5-8; Exh. JE)

1. Respondent MIler Mning Conpany, Inc. is and at
all relevant tinmes was the owner and operator of the
[ler Mne.

2. Respondent MIler M ning Company, Inc., and the
MIller Mne, are, for the purpose of this proceeding,
subject to the jurisdiction of the Mne Safety and
Heal th Act of 1977, 30 U.S.C. section 801 et seq.

3. Mller Mne is an underground gold mne

4. Copies of the subject citations, nodifications and
term nations of the violations in issue are authentic
and may be admitted into evidence for the purpose of
establishing their issuance.

5. True and correct copies of the citations were
served upon representatives of the operator

6. Inposition of a reasonable civil penalty or that
proposed by MSHA will not affect the Respondent M|l er
M ni ng Conpany, Inc. ability to continue in business.

7. During the two year period prior to Septenber 5,
1980, Respondent MIler M ning Conpany, Inc. had no
assessed vi ol ations.

8. Respondent MIler Mning Conmpany is a snall or
medi um si zed operator.
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Di scussi on

The facts in this case show that on August 8, 1980, a fire
broke out in the main mne tunnel approximtely 520 feet fromthe
portal. The fire resulted froma spark froma cutting torch
igniting a bale of straw. MSHA i nspectors were di spatched to the
scene, and at approximately 4:00 p.m that sane date, a section
103(k) Wthdrawal Order, No. 379711, was issued ordering everyone
out of the mne (Exh. P/R-1). The order was subsequently
nodi fied the next day, and as nodified, it prohibited persons
fromentering the mne portal w thout authorization from MSHA' s
Western District Manager, and it required that any nodifications
or alterations of the mne fan ventilation system be nonitored by
the MSHA inspector on duty (Exh. P/R-2). The order was nodified
again on Septenber 2 and 3, 1980, and the nodification of
Septenber 3 permtted persons to enter the portal to establish a
per manent bul khead near the fire (Exhs. PR 5 and P/ R-6).

The initial wthdrawal order of August 8, 1980, states as
fol | ows:

A mne fire started in the main tunnel about 2:20 p.m
The fire occurred approximately 520 ft. fromthe
portal .

The nodified order of August 9, 1980, states as foll ows:

Original order should read -- Type of inspection 030.
Added to condition or practice should be -- No person
shall enter the m ne portal wthout direct

aut hori zation fromMSHA's Western District Manager
Any nodification or alterations of the mne fan
ventilation systemshall be nonitored by the MSHA

i nspector on duty.

On Septenber 2, 1980, after receiving authorization from
MSHA and state mning officials, one four-man rescue team
consi sting of conpany enpl oyees was permtted to enter the nine
After advancing for a distance in excess of 100 feet, they turned
back because it was too snoky and they could not see. That
evening, a hole approximately 2 by 2 feet was cut into the
42-inch ventilation |line about 10 feet fromthe surface fan in an
attenpt to exhause the snoke fromthe mne. Beach balls and an
unbrella were pushed down the vent line and the fan was turned
on; however, the ball would not travel down the vent and it
determ ned that the |line was plugged underground at station 4458.
A deci sion was made to discontinue efforts to unplug the vent
l[ine until the next norning, Septenber 3, and at approximtely
11: 30 p.m, Septenber 2, the portal was secured, except for the
security guards, the assistant safety director, and the crew
working in the shaft.

On the norning of Septenmber 3, the vent |ine which had been
cut to facilitate the attenpts to exhause the snoke fromthe mne
was repaired, and when the fan was turned on again, it began
exhausting snoke fromthe mne. At approximately 2:00 p.m,



after receiving permssion from
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MBHA and state officials, a four-man rescue teamentered the

m ne. One of these nen was MSHA i nspector Felix Miniz. Upon
exiting the mne at approximately 2:30 p.m, M. Miniz indicated
that he had found that a hole approximately 2 by 2 feet had been
cut into the 42-inch ventilation line at the 4458 station. He
surm zed that it had been cut with a sharp tool, and he took

pi ctures of the hole which had been cut into the line, as well as
some foot-prints which he observed (Exh. P-2). Subsequently,
wor k progressed to establish a tenporary bul khead, but was

di sconti nued because of the lack of sufficient oxygen

Thereafter, on Septenmber 5, a neeting was held with MSHA and
state inspectors to discuss additional work required, and that
same day conpany officials, state officials, and MSHA inspectors
entered the mne again to evaluate the bul khead and to

i nvestigate a suspected unauthorized mne entry and an NMSHA
special investigator was with this group (Exh. R 2). M. Miniz

i ssued his section 104(a) Citation No. 0601832 at 5:00 p.m, on
Septenber 5, 1980 (Exh. P/R-8). He issued the citation because
he believed that soneone had entered the m ne between the tine it
was secured on the evening of Septenber 2, and the norning of
Septenber 3, and cut a hole in the ventilation line at the 4a58
station. Since M. Miniz believed this was an unauthorized entry
contrary to the conditions inposed by the original section 103(k)
wi t hdrawal order, as subsequently nodified, he based his citation
on a violation of that order

The citation issued by M. Mniz on Septenber 5, 1980,
describes the followi ng condition or practice:

On the day Septenber 3, 1980, at approxi mately 1400
hours it was apparent that 103-K order # 379711 had
been viol ated by one or nore persons entering the mne
and perform ng work which endangered human |ife.

M. Miniz's citation was subsequently nodi fied on March 2,
1981, by another MSHA inspector, and that nodification states as
follows (Exh. P/R-12):

This citation is nodified in order to clarify the
violation. The MIler Mning Conpany submtted a m ne
re-entry plan to the MS. H A inspectors at the mne
property on or about August 13, 1980. This plan stated
that qualified mne rescue personnel consisting of two
separate 5 nman teans be established, trained and
briefed on the mine and nmne fire before entering the
mne. This plan was answered by letter to M. M chael
M1l er on August 28, 1980, by Tom Lukins, Western
District Manager. The district manager's letter
clearly stated the condition to be foll owed before
anyone could re-enter the mne. The conmpany plan to
enter the mne and the MSHA re-entry conditions letter
were both violated in that during the early norning
hours of Septenber 3, 1980, the m ne was entered by
persons unknown after all personnel and guards
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had been renoved by conpany directions. The cautionary
procedures as stipul ated were not taken, nor were back-up
crews present. The entry was in violation of good comon
sense, established fire fighting practices, and conplete
di sregard for human life.

Wrk in the tunnel resuned on Septenber 8, 1980, and
continued during the nonths or Septenber and COctober 1980, and
according to MSHA's report of investigation (Exh. R-2), the fire
was either extinguished or isolated fromthe main tunnel, and on
Novenmber 24, 1980, the section 103(k) order was term nated. The
report notes that "no personal injuries were sustained during the
entire incident". The citation issued by M. Miniz was
subsequently term nated on January 7, 1981, it states as follows
(Exh. P/IR-11):

On Septenber 3, 1980, at approximately 1400 hrs. it was
apparent that the 103-K order no. 379711 had been

vi ol ated by one or nore persons entering the mne and
perform ng work which endangered human life. The
citation was abated after managenent was made aware of
t he danger and public | aw 95-164.

Testinmony and evi dence adduced by the petitioner

MSHA | nspector Nichol as Esteban testified as to his
background and experience, and confirmed that his duties included
the inspection of the mne in question fromJune 1979 to
approxi mately Decenber 1981. He was at the mine when the fire
started, left for a short while, and then returned and found that
the portal area had been sealed. He then issued a section 103(k)
order, served a copy on general manager Benny Licari, and
explained it to him No one was trapped in the mne, and since
the operator sealed it, the section 103(k) order was issued to
i nsure MSHA control of the mine, and to insure the health and
safety of anyone entering the mne, as well as to insure that
anyone entering the mne did so with perm ssible and approved
equi prent. The fire presented a danger of Carbon Monxide
poi soni ng and possi bl e explosion (Tr. 18-26).

On cross-exam nation, M. Esteban confirnmed that he was at
the m ne on August 7, 1980, the day before the fire, but was not
sure whet her he actually went into the mne. On August 8, 1980
he did go underground as part of the continued inspection started
the day before, but does not recall issuing any citations for
vi ol ati ons of any standards. He confirned that he issued the
control order in question on August 8, 1980 (Exh. P/R1). He
al so confirned that he marked the block on the citation form "see
reverse”, and his intent was to call the operator's attention to
the information on the reverse side of the citation form (Tr.
27-37). M. Estaban stated that he had orders fromhis district
supervisor to go to the mne and close it dowmn. |If there were
anyone underground, the mne would have been conpletely taken
over by MSHA. He explained that when there is a fire in a nine
he is told to issue an order (Tr. 47).
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M. Esteban identified a copy of a nodification of his order
i ssued by Inspector Gene Ainslie (Exh. P/R-2), but he indicated
that he was not at the mne when M. Ainslie issued the
nodi fication and M. Ainslie probably received orders fromthe
di strict manager to issue the nodification (Tr. 50). M. Esteban
confirmed that his original order did not include a requirenent
that the mine operator first seek the district manager's
perm ssion before entering the mne portal (Tr. 62). He also
identified copies of three additional nodifications to his order
whi ch he issued (Exhs. PFR-3, PR 4, P/R-5). He also confirned
that he and M. Ainslie conducted an investigation of the fire
and prepared a report (Exh. R-2). The respondent and its
personnel were cooperative with MSHA during the investigation
(Tr. 76).

M. Esteban testified that he did not participate in the
i nvestigation conducted Septenber 2, 1980, to determ ne who may
have entered the mne. An MSHA special investigator was called
in, and M. Esteban stated that he did not know the identity of
t he individual who nmay have made the unauthorized entry into the
mne (Tr. 77).

MSHA | nspector Felix Miuniz confirned that he was with
I nspect or Esteban on August 8, 1980, when the section 103(k)
order was issued. He also confirmed that he was at the mne on
the eveni ng of Septenmber 2, 1980. Respondent's nine personnel
M ke MIler, Benny Licari, and Dean Hansen were attenpting to
determ ne the cause of a ventilation tube plugging up. The tube
was | ocated at the portal and it is hooked to the ventilation fan
and goes down the portal decline. Wbrk stopped approximtely
11:30 pm, and M. MIler told everyone to go honme and to return
the next norning. M. Miniz then left the mine site with M.
Est eban and two ot her MSHA representatives. Before |eaving, M.
M1l er informed himthat he should post a security guard at the
portal to insure that no one would go in. M. Hansen and M.
Licari stayed at the mne, and M. Miniz indicated that to his
know edge no MSHA personnel returned to the m ne during the
peri od between 11:30 a.m and 8:00 a.m, the next nmorning (Tr.
78-88).

M. Miniz stated that he returned to the mne at 8:00 a.m,
Septenmber 3, 1980, and he went straight to the portal where he
found M. Licari parked by sonme bales of hay at the mne
entrance. Shortly thereafter, the ventilation fan was turned on
and it started sucking snmoke fromthe portal. He found this
unusal, and it was obvious to himthat soneone had unpl ugged the
ventil ation tube since snoke was coming out. M. Miniz then
entered the mne at approximately 2:00 p.m to evaluate the
tenmporary or permanent seal and also to investigate the
ci rcunst ances connected with the underground portion of the
ventilation tube. He was acconpani ed underground by three
i ndividuals, all of whomwere certified in mne rescue by MSHA
and established procedures for going underground at that tine
were followed (Tr. 88-92).

M. Miuniz confirmed that while underground, he was at the



approxi mate area of the fire, and he observed footprints and an
"openi ng hole on the vent tube". He took pictures and identified
themfor the record
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(Exh. P-2). The hole in the vent tube was approximately 20 to 30
inches in dianeter, and fromhis observations, it appeared that
someone used a sharp tool to cut the hole in the tube (Tr. 94).
In his opinion, had sonmeone entered the mne w thout follow ng
MSHA' s est abl i shed procedures, the person could have been
subjected to a potential explosion or to being overcone by gas.
In addition, they could have encountered ground control problens,
such a falling rock, and becone entrapped in a gaseous atnosphere
(Tr. 97). He had never observed the vent tube in question prior
to his entry into the mne on Septenber 3rd (Tr. 98). Had the
hole in the vent tube been there the previous day, the fan would
have been working. The vent was apparently bl ocked by sone
concrete which had been poured into the area fromthe surface
(Tr. 99).

On cross-exam nation, M. Mniz confirnmed that while he was
at the portal on Septenber 2, it was sealed with plywod and
pl astic and small anounts of snoke was com ng out of the seal
Respondent's safety representatives were nonitoring the gasses
and snmoke conming fromthe portal along with him (Tr. 101, 132).
He confirmed that he did suffer a headache fromthe snoke coni ng
out of the mine, that he had occasion to go within 10 or 20 feet
of the portal, but issued no orders requiring people to stay away
froma certain distance of the portal (Tr. 100). Wth regard to
the footprints which he observed, M. Miniz stated that they
could not have been caused by a team which entered the mine on
Sept enmber 2, because that group only went in approximtely 127
feet and returned. The area where he observed the footprints was
approxi mately 200 feet into the mine. Prior to the Septenber 2d
entry by a rescue team MSHA had given no one pernission to enter
the mne, and to his know edge no one entered subsequent to the
August 8th closure (Tr. 104, 117, 118).

M. Miniz confirned that he issued the citation for an
illegal entry on Septenber 5, 1980, and he waited a few days
because the special investigation was going on. M. Miniz did
not interview any mne personnel to determine the identity of the
person why may have entered the mne (Tr. 128).

Allan Wiite testified that he was enpl oyed by the respondent
in Septenber 1980 as a security guard, and that on Septenber 3,
1980, he was on duty on the "graveyard shift", 12:00 m dnight to
8:00 aam He arrived at the mne at approximately 11:45 p.m and
reported to work at the main gate. H s specific area of
responsibility and post was "the patrol truck which was stationed
next to the plaza area in front of the portal” (Tr. 135). Two
other security guards were also at the mne during his shift.
VWhen he went to his post at the plaza, conpany safety personne
were present, as well as the "swi ng" and "graveyard" nm ner work
shifts who were comng and going (Tr. 135). At approximtely
12:30 a.m he received a radio call from his supervi sor Ron
Schmi dt who inforned himthat m ne nanager Licari was comng to
his area to i ssue sone orders to the mners working there and
that he (Wite) was to insure that they were carried out. Wen
M. Licari arrived, he instructed the graveyard shift foreman to
send his nmen honme for the rest of the evening and
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the crewleft. M. Licari instructed himto remain in the area
and to insure that all the mners left, but gave himno reasons
for these instructions (Tr. 129-137).

M. White stated that after all the mners left the plaza
area, the only people who remained were hinsel f and graveyard
saf etyman Al an Koepke. Shortly thereafter, M. Schm dt arrived
at the plaza post and ordered M. Koepke to | eave the area. M.
Schmidt then directed him (White) to secure the plaza area and to
nmove his guard post fromthe plaza area to the top of the hill by
the m ne access road, and he did so at approximately 12:45 to
1:00 am M. Wite stated that fromhis new guard post he had a
partial view of the | ower plaza area but could not see the porta
or actual entry to the mne (Tr. 141). \While at his new post,
M. White stated that M. Schm dt would drive by for a routine
check of the area every hour or half hour, and that he would
drive to the lower plaza area and remain there for five mnutes
or so and then would leave. M. Schmdt directed himnot to |et
anyone el se past his guard post on the hill. Sonetime between
3:30 and 4:00 a.m, M. Schmdt went to the | ower plaza area and
stayed there for 15 to 20 minutes. No one else crossed his post,
but M. Koepke attenpted to, and expl ained that he needed to
obtain sone air sanple test tubes fromthe supply trailer in the
pl aza area. M. VWhite advised himthat he was under orders not
to |l et anyone pass, and M. Keopke left to find M. Schm dt at
the main gate to obtain his permssion to pick up his air
samplers (Tr. 144).

M. VWiite believed it unusual for M. Schmdt to be at the
m ne during the graveyard shift. M. White also stated that he
observed surface foreman Dean Reed there also during the shift at
approximately 4:00 a.m, at the main gate, and that he was
| ooking for M. Schmdt. M. Reed did not enter the mne area,
and M. Schmidt was not on the property at that time. He did not
know what M. Reed was doing there, and he found his presence
unusual since M. Reed was sel dom seen in the mne hour after
hours (Tr. 145).

On cross-exam nation, M. White confirned that when he [eft
work at approximately 8:00 a.m, Septenber 3, 1980, he had sone
di scussions with the security personnel who were relieving him
and he recalled nmentioning the fact that his post had been noved
fromthe plaza area to the top of the hill, that M. Schm dt had
been there nost of the night, and that the incom ng security
shift would have to await further instructions (Tr. 148). He
testified that the m ne plaza area could be entered from areas
ot her than the access road, nanely through a stockpile area which
was |ighted. However, he could not observe anyone com ng that
way from his vantage post on the hill (Tr. 152). M. VWite
confirmed that he did not know who nay have entered the m ne, but
"runmor and scuttlebutt” indicated four possibilities, nanely, M.
Reed, M. Licari, surface superintendent Billy Canapa, "and
possi bly even Ron Schmdt" (Tr. 160). The basis for these runors
was the fact that "there had been things that were appropriated
for going into the tunnel on a safe nmeans and they had all of a
sudden di sappeared” and the fact that M. Reed was there at night



when he was never known to show up at those hours (Tr. 161).
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M. White confirmed that he was no | onger enployed by the
respondent, and he left its enploy on Cctober 11, 1980, after a
di spute over a suspension he received for disciplinary reasons
and two of his conpany paychecks which "bounced" (Tr. 161). He
al so confirmed that while he was on duty during the
af orementi oned night in question, he personally observed no one
enter the mne portal (Tr. 162).

Dean Hansen, testified that in Septenber 1980, he was
enpl oyed by the respondent as the underground superintendent. He
confirmed that he was part of the approved group who entered the
m ne on Septenber 2d at approximately 11:00 a.m, for the purpose
of checking the fire to determne howto contain it so that
m ni ng coul d be resuned. The group had MSHA' s approval, they
were all equipped with Gregor mne rescue units, and a back-up
teamcertified by MSHA in mne rescue was standing by (Tr. 165).
He described the conditions underground on that day, and the
eveni ng was devoted to attenpts to clear up the fan ventil ation
t ubi ng whi ch had been bl ocked. He returned to the m ne the next
nmor ni ng, Septenber 3d, at approximately 8:00 a.m He net M.
Licari, and M. Licari asked him"to go for a ride where we could
talk without being interrupted" (Tr. 170). M. Hansen rel ated
t he conversation which took place, as follows (Tr. 171-174):

Q \What did you tal k about ?
A. Dreans and the force.

Q Could you explain that? Could you explain what the
conversati on was?

A. Yeah, | can pretty well repeat it. It sounds
pretty silly. He said -- Benny told ne that he'd had a
dr eam

Q Benny Licari?

A, Yeah. That the Force was with him That a rock
fell out of the back of the tunnel and put a hole in
the fan line. And | asked himif he was all right.

Q \What did you nean when you asked himif he was al
right?

A. Well, he talked incoherently. | never heard of
such a positive dream projection, and he wanted ne to
go turn the fan on before | done anything el se.

Q D d he ask you to turn the fan line on?

A.  Yeah, and the Force was with him So | said, |'lI
turn the fan line on. | was going to turn it on to
hunor him And |o and behold, the fan run just fine.

Q \What else do you renmenber fromthe conversation
that you had with M. Licari that nmorning? Ws there



any ot her explanation or any other --
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A. No. Just that he had that dream that there was a
hole in the fan line, that a rock fell out of the roof
at the tunnel and put a hole in the fan line and he just
knew it happened.

Q D d you ask him how he knew it happened?
A.  Yeah
Q \What was the response?

A. He said he just knew it, that the force was with
himand rock fell out of the back of the tunnel and put
a hole in the fan line. And he asked ne to convince
the other mners that that's how a hole got put in the
fan |ine.

Q And did you eventually go turn on the fan?

Yes.

A
Q And did it work?
A.  Yes.

Q \What was -- can you describe how M. Licari was
aving this conversation with you? Was he excited?

A.  Yes, he had to be pretty excited. And rea
enthused. | nean like there was no doubt.

Q Do you know where M. -- well, whether M. Licari
lived on the m ne property?

A Yes, | do, | did.
Q Could you tell us where he lived on the property?

A. He lived, when you approach the line he had a
patrol in the guard shack, it's right in here -- let ne
look at this alittle closer. (Wtness exam nes
docunent.) This is the guard shack --

* Kk %

Q D dyou -- did you find your conversation with M.
Li cari that norning unusual ?

A.  Yeah, found it real strange. | wasn't too sure --
I really thought mayb e he had a | oad on, | thought
maybe he'd been drinking a little bit through the
night. And later when | turned the fan on and it run I
got quite angry with M. Licari out in the parking |ot.
And | got angry because | told himthat | felt using

t he powder woul d have been a hell of a |lot better way
it was done, the hole got put in the fan |ine.
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Q How -- after you turned the fan on and it worked --

A Mm hmm

Q What conclusion, if any, did you draw fromthat?

A Wll, | knew the fan |line was open. That sonebody
had to have went in there and | accused Benny of doi ng
so.

Q That norning you accused himof doing so?

A. Yes. | got very hostile about it and the safety
director, Sandy was there. And | told him | said,
you're going to have us all in court over this thing.

And that's were [sic] we're sitting today.

M. Hansen confirmed that he was part of the rescue team
that went underground wi th I nspector Miniz on Septenber 3, 1980,
after the vent tube was uncl ogged. He observed two sets of
footprints, part of a broken axe and a piece of fan line in the
area where the vent tube had been cut, and he assuned the axe was
used to cut the tubing, but did not believe it could have been
made by falling rock (Tr. 176). He also confirmed that M.
Licari and M. Canapa were scuba divers, and he observed scuba
tanks and gear stored at M. Licari's house. He also stated that
M. Licari had previously asked MSHA and the state inspectors
whet her scuba gear could be used to enter the mine because the
Gregor rescue units were not at the site, but the state officials
indicated that it could not be used (Tr. 178).

As for the identity of the person or persons who may have
entered the mne, M. Hansen stated that M. Koepke told himthe
next day, Septenber 4, 1980, that it was M. Licari and M.
Canapa. M. Hansen stated further that M. Koepke told himthat
he saw M. Licari, M. Canapa, M. Reed, and quarry
superintendent Ron Frasee at the portal area on the nmorning in
qguestion, but that he did not actually see anyone enter the mne
portal or punch a hole in the portal seal (Tr. 180-181).

On cross-exam nation, M. Hansen confirnmed that he
personal ly does not like M. Licari, and he related that M.
Li cari had nmade sone statenents regardi ng the operation of the
mne to the local press, and that M. Hansen and the respondent
are involved in a court suit concerning "defamation of
character”. M. Hansen also confirned that he is a party to
anot her court suite concerning nmoving costs connected with his
enpl oyment with the respondent (Tr. 183). He testified further
as to the conditions of the underground m ne the day he entered
it with the rescue team indicated that it was intensely hot on
Septenber 2d, but that it had cool ed down after the snoke was
vented the next day.

M. Hansen stated that he nentioned the axe which he
observed underground to MSHA i nvestigator Juan WI nouth sonme ten
days later when M. Wl nmuth came to his house to speak with him



M. Hansen al so confirned
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that he is a party to another court suit concerning noving costs
connected with his enploynent with the respondent (Tr. 183). He
testified further as to the conditions of the underground m ne
the day he entered it with the rescue team indicated that it was
i ntensely hot on Septenber 2d, but that it had cool ed down after
t he snoke was vented the next day.

M. Hansen stated that he nmentioned the axe which he
observed underground to MSHA investigator Juan WI nouth sonme ten
days later when M. W/l nmouth came to his house to speak with him
M. Hansen al so confirmed that he resigned his job with the
respondent on Septenber 8, 1980, and that he gave his "quit" to
M. Licari. He also confirmed that after he quit, he was
i nvol ved in an autonobile accident on mne property and was
charged with felony drunk driving (Tr. 190). M. Hansen stated
that to his know edge none of the certified rescue team nenbers,
i ncluding hinself, entered the nm ne bewteen the hours of 12:00
m dni ght and 8:00 a.m, Septenber 3, 1980. He also indicated
that M. Licari, M. Canapa, and M. Schmdt are not certified in
m ne rescue by MSHA (Tr. 193). To his know edge, none of these
i ndividuals entered the mine at the time in question (Tr. 194).
He al so conceded that the maxi mum age for one to serve on a
rescue teamis fifty, and that at the time he served on the team
he was fifty-two (Tr. 194). However, he indicated that NMSHA
aut horized his entry and excepted himfromthe age requirenment
(Tr. 195). M. Hansen also stated that when M. Licari told him
about the "force", he felt that M. Licari knew that a hole had
been cut in the fan line (Tr. 200).

Testinmony and evi dence adduced by the respondent

Arnol d Kopel son, testified that he is an attorney, that his
firmrepresents the respondent, and he confirned that he is a
co-partner with M. MIller in the ownership of the mne in
guestion. He testified that he and M. MIller were at the nine
site on Septenmber 2, 1980, and they went there to ascertain a
manner in which to gain entrance to the portal for the purpose of
putting out the fire. He confirmed that he participated in the
conferences with MSHA representatives that day and al so confirned
the fact that a mne entry was nade that day by a rescue team
He was standing 30 or 40 feet fromthe portal, but was noved back
to a distance of 250 to 300 feet on orders by conpany safety
of ficer Sandy Rettagliata. Sonetine during that evening he
started to feel nauseous and dizzy, and experienced severe
headaches and a burning in his nose and throat, and deci ded t hat
he had to | eave the area. He spent the next day in bed. He
expressed a concern for the safety of the people in the area, and
expressed his view that 250 to 300 feet fromthe portal would be
a safe distance for people to be. He asked M. MIller to convey
these views to M. Licari so that he could keep people away from
the portal (Tr. 225-228).

M. Kopel son stated that he did not give anyone perm ssion
to enter the mne portal, except as authorized by MSHA. M ne
managenent specifically told M. Licari to stay away fromthe
m ne portal because of the snoke, and this included security



personnel. He did this out of concern for the
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safety of his people. He also stated that the mne enpl oyed
approxi mately 105 peopl e and was the second | argest enployer in
Cal averas County. The comunity was concerned that the m ne woul d
go out of business, and in view of the potential econonic

di saster on the community. M. Kopel son believed that "anyone
could have gone down that hole" (Tr. 229).

On cross-exam nation, M. Kopel son stated that prior to
Septenber 2, he and M. MIler had nade many trips to the mne
but except for the day the fire started, he could not recal
being as close to the portal as he was on Septenber 2 (Tr. 233).

Jean Baudi zzan, testified that he is enployed by the
respondent as a security guard, and that on Septenber 3, 1980, he
was wor king the graveyard shift from 12: 00 m dnight to 8:00 a. m
He was assigned to shack guard post Nunber 2. During that
eveni ng he had occasion to see M. Koepke while naking his
security rounds. He first saw himat his guard post at 12: 00
m dni ght when he canme to speak with the mners, and later saw him
in his pick up truck sone 60 feet fromhis post. M. Koepke cane
and went at various tines, and was also asleep in his vehicle for
about two hours during the time in question (Tr. 237).

M. Baudi zzan confirned that fromhis guard post he could
not see the portal entrance to the mne. He also confirnmed that
he was interviewed by MSHA personnel concerning the alleged entry
to the mine on Septenber 3, and that his supervisor discussed the
matter with himand advised himto tell the truth to the
i nvestigator (Tr. 239). M. Baudizzan stated that he heard
runors that "practically every enpl oyee there and past enpl oyees
had gone into the mne at one time or another", but that he heard
no actual nanmes mentioned (Tr. 240).

On cross-exam nation, M. Baudizzan confirned that the
"runmor” he heard about concerned people allegedly entering the
mne "after the m ne was supposed to have been entered", after
Septenber 3d (Tr. 242).

M chael MIller, confirmed that he was at the mne on
Septenber 2, 1980, and that he was with M. Kopel son during nost
of the day and evening. He observed a great deal of snobke com ng
out of the portal seal, and he too was ill that evening and the
next day. He testified that no one, including hinself, ever gave
anyone working for himpermssion to enter the mne. Prior to
the instant citation, the mne had a perfect safety record since
ground was broken on March 1, 1979. M. Mller stated that he
has no knowl edge as to who may have entered the mne, and has
seen no credible evidence as to the identity of the person who
all egedly entered the mne. He confirned the fact that the mne
operation had a significant inpact on the econony of the county,
and that his payroll was approxi mately $200,000 a nonth. He al so
confirmed that he had recei ved nunerous phone calls from peopl e
telling himthat "they would be only too happy to go into that
m ne and just knock the damm fire out", but that in each
i nstance, these offers were rejected. To the best of his
know edge, "we followed the rules and regul ati ons" (Tr. 245).
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On cross-exam nation, M. Mller testified that he visited the
m ne approxi mately 10 times during the period August 8 through
Septenmber 3, 1980. He also confirnmed that he nmade no offers to
have t he peopl e who volunteered to enter the m ne becone
certified in mne rescue procedures (Tr. 246).

In response to further bench questions concerning the
i ssuance of the order and the nodifications, M. MIller stated as
follows (Tr. 247-249):

THE WTNESS: That is correct. | mean, | will testify
to an opinion. | found MSHA to be inaccurate in the
concl usi ons they reached, | found themto be
obstructionist, | found themto be extrenely
uncooperative. And I'mnot tal king about M. Esteban
who is our regular inspector. |I'mtalking about the
entire team of people who cane down. | consider the

behavi or of MSHA on this case disgraceful
JUDGE KQUTRAS: In what regard now?

THE WTNESS: W were getting orders all the time and
nodi fication of orders, and we were being -- one tineg,
Your Honor, we had nade a request that we would try and
get nenbers of the San Francisco Fire Departnment, who
are trained fire fighters, to come down and help us to
end this fire, which we believed was a snoul dering
fire, and that offer was refused. Every tine we turned
to try and nake what we considered to be a carefully
consi dered suggesti on as an appropriate nethod for
dealing with this fire, some reason was found as to why
we could not do it. | also find the orders
inconsistent. A lot of the conclusions reached were
based upon hearsay, circunstance, and very inconsistent
with thensel ves.

| also nmust say, Your Honor, that under the
circunstances, with the pressure that everybody
understands that | was under, the Conpany was under,
took a |l ook at the letter of the 28th of August and
did see what | thought to be a statenent that you may
enter the mne as long as four conditions are conplied
with. W recommend that the portal be seal ed, we
recomend -- twice, they stated -- that the portal be
seal ed. But we forbid anybody fromentering this mne
unl ess the following four conditions are net. Then
there is a circunstantial case that soneone did enter
the mne. | don't think that anybody in his right mnd
woul d question the fact that sonebody nust have gone
into the mne

But the issue is, it was never |linked to this Conpany,
whi ch had a perfect safety record up until that date,
cooperated with the investigation, has never seen one
shred of credible evidence to establish who went in,
the circunstances under which they went in, and whet her



it violated the letter of August 28. You put all those
facts together and | don't understand why |I'm here
t oday.
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M. MIller confirmed that he did not contest the w thdrawal
order, and that he tried "to work with the people in conplying
with the order™ (Tr. 251).

Benjamin J. Licari, testified that he is a graduate
geol ogi st and that on Septenber 3, 1980, he was serving as nine
proj ect manager. The only persons senior to himwere the mne
owners, and M. Hansen was the underground superintendent worKking
under his supervision. M. Hansen was responsible for the direct
construction of the shaft and tunnel, and M. Licari conceded
that during the period of Septenber 2 or 3, 1980, he and M.
Hansen were not getting along. He confirned that he too received
of fers from nenbers of the comunity to help put out the fire,
that he considered these offers to be serious, but that he never
engaged any of these people in the fire fighting activity (Tr.
254-257) .

M. Licari stated that m ne nanagenent at all tinmes did
their best to insure the safety of their personnel and to conply
with all of the agency regulations in attenpting to put out the
fire, and that at no tinme did M. MIller or M. Kopel son ever
give himauthority, perm ssion, or directions to violate any
order, rule, or regulation of any state or federal safety agency
(Tr. 257).

M. Licari confirnmed that he had a discussion with M.
Hansen at the mine on the norning of Septenber 3, 1980, and that
during that conversation he expressed his displeasure over any
attenpts to use dynanmite in the tunnel because of the fact that
MSHA and OSHA had advi sed hi mthat the gasses in the tunnel were
approaching the |l ower explosive limts. He explained to M.
Hansen that the use of beach balls and unbrellas shoul d be
di sconti nued because he (Licari) had drafted a schedule for
reopening the mne. Wth regard to M. Hansen's testinony
regarding the "force", M. Licari denied that he had nentioned
any "dreans" to M. Hansen, and expl ained that he generally used
the phrase "may the force be with you" in greeting or saying
goodbye to people. He denied that he entered the mne, and
stated that he had no know edge as to who may have entered the
m ne contrary to MSHA instructions (Tr. 259).

On cross-exam nation, M. Licari confirmed that he no | onger
was enpl oyed with the respondent conpany, but is enployed wth
Denex International, who in turn is doing work for the
respondent. He also confirmed that at the time of the incident
in question, he was not trained in mne rescue, but is now He
also confirned that he is a certified advanced scuba di ver and
that he had scuba equi prent stored on the mine site at the tine
of the entry in question (Tr. 261). He stated that at the tine
of the alleged illegal entry, he did order security personnel out
of the mne portal area (Tr. 261).

M. Licari stated that when he discussed his mne reentry
plan with M. Hansen, he had prepared it sonetinme between the
hours of 12: 00 m dnight and 8:00 a.m (Tr. 265). He stated that
the original portal seal was airtight and conposed of sand and



other materials, but that the seal was renoved to facilitate the
entry of the authorized mne rescue team and to his know edge
this was the first tinme anyone had entered the m ne
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since the fire started (Tr. 267). He stated that in view of the
fact that safety director Rettagliata was hospitalized on
Septenber 3, for carbon nonoxide inhalation, and the fact that
snoke was coming fromthe sael into the plaza area, he believed
it was best to post security people at a safe distance to keep
peopl e away fromthe portal (Tr. 268). M. Licari stated that he
gave | nspector Esteban a copy of his mne reentry plan on the
nmor ni ng of Septenmber 3 (Tr. 273).

Petitioner's argunents

The facts presented in this case are detailed in the
post - hearing "proposed findings of fact" submitted by the
petitioner in support of its case, and they are as follows. On
August 8, 1980, a fire broke out in the underground portion of
the mne and it was apparently started when a spark froma torch
i gnited bales of hay stored underground. Shortly after the fire
started, an MSHA inspector appeared on the scene and issued a
wi t hdrawal order pursuant to section 103(k) of the Act,
wi t hdrawi ng m ne personnel fromthe mne and prohibiting anyone
fromreentering until such tine as MSHA determ ned that any
hazards connected with the fire had been elimnated. The
original order was nodified several tines by MSHA i nspectors, and
the gist of these nodifications prohibited anyone fromreentering
the mne without direct authorization fromMSHA s Western
Di strict Manager.

In response to the nodified order, respondent issued a plan
for reentering the mne, and MSHA's district nanager responded to
that plan and advi sed the respondent that MSHA woul d not permt
m ne reentry unless four conditions were net. The conditions
were (1) all persons were to use approved 2-hour self-contained
oxygen breathing devices; (2) all persons entering the m ne nust
be currently certified by MSHA in mine rescue procedures; (3) the
persons entering the mne nust consist of a m nimum of four
properly equi pped persons and a back-up team of four additiona
persons to be nmaintained in imedi ate readi ness to enter the mne
if necessary; and (4) industry recogni zed m ne rescue procedures
and techni ques nust be followed by all persons entering the mne
Respondent agreed to conply with these conditions.

On Septenber 2, 1980, in an attenpt to facilitate mne
reentry, respondent nmade an effort to renove snoke fromthe nine
by use of a ventilation fan. During this process, the fan
somrehow becanme bl ocked, and attenpts to unblock it by various
met hods were unsuccessful. Al surface mning activities ceased,
attenpts to unblock the fan were di scontinued, and all mne
personnel were instructed to | eave the nine site. At
approxi mately 12:30 a.m, Septenber 3, 1980, all m ne personne
had left the mne, and the mne security staff was instructed to
secure the mne protal area and to insure that everyone left the
area. Once this was done, certain mne security personnel were
instructed to relocate their security post away fromthe nine
portal area to an area near the entrance to the mne property,
and they were further instructed not to all ow anyone past the
guard post other than the chief of security.
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On the norning of Septenmber 3, 1980, shortly after 8:00 a.m,
ventilation fan was turned on and snoke began to be renoved from
the mne. At approximately 2:00 p.m that sane day, an approved
rescue team consisting of an MSHA inspector and mne personne
entered the mne portal and the inspector discovered that someone
had cut a hole in the underground ventil ation tubing, thereby
facilitating the venting of the snoke fromthe mne. The
i nspector believed that this was done sonetine within the hours
of m dnight and 8:00 a.m, that sane day, and since MSHA had no
know edge of this, and since it was obvious to the inspector that
an unaut horized entry had been made contrary to the terns of the
orders which had previously been issued, he issued the citation
which is the subject of these proceedings.

Petitioner concludes that the respondent failed to
adequat el y saf eguard agai nst persons reentering the mne and thus
vi ol ated the 103(k) order issued on August 8, 1980, and as
nodi fied on Septenmber 2, 1980. Since the respondent has not
chal l enged the validity of the order in question, petitioner
asserts that the only issue presented is whether the respondent,
either by actions or inaction, violated section 103(k) of the
Act .

In support of its case, petitioner argues that there is no
guestion that one or nore persons entered the nmine between the
hours of 12:45 a.m and 8:00 a.m on Septenber 3, 1980, and cut a
hole in the fan line, and that respondent's president M chael
M1l er conceded that this is the case. Petitioner asserts that
there is an abundance of facts fromwhich the | ogical inference
can be made that the individuals who entered the mine on
Septenber 3, 1980 did not conply with the four conditions set
forth by MSHA's letter dated August 28, 1980. First of all, if
t he persons who entered the mne were intending to neet MSHA' s
requi renents, there would be no | ogical reason to conmt the
entry in the twilight hours. Mre specifically, it would have
been necessary for eight persons (4-person rescue team and
4-person back-up team) certified in the mne rescue to have
participated in the entry in order to neet the second-and
t hi rd-enunerated MSHA conditions. However, the individuals
certified in mne rescue by MSHA, nanely respondent's Under ground
Superi nt endent Dean Hansen, Mark Gentry, Robert Hol brook, Charlie
Snyt he and MSHA M ne | nspector Felix Miniz, were not present at
the m ne on Septenber 3, 1980 between the hours of 12:45 a.m and
8:00 a.m In addition, the individuals who were present at the
m ne on that day and at that tine, namely respondent's Project
Manager Benny Licari, Security Director Ron Schm dt and Surface
Foreman Dean Reed, were not at that tinme certified in mne rescue
by MSHA. If the persons who entered the mne were interlopers,
it is highly unlikely that they were MSHA-certified in mne
rescue.

Petitioner maintains that it is inprobable that the persons
who entered the m ne wore MSHA- approved sel f-contai ned oxygen
br eat hi ng appar atus because the respondent did not have any
MSHA- appr oved sel f-cont ai ned breathing apparatus readily
available at the mne and it is

t he
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i nconcei vabl e that interlopers intending to enter the m ne

wi t hout the know edge of the respondent woul d concern thensel ves
wi th procuring self-contai ned breathi ng apparatus approved by
VBHA.

Petitioner argues that the section 103(k) w thdrawal order
i ssued by MSHA's inspector placed a duty on the respondent to
exerci se a high degree of care to insure that no persons entered
the m ne. Respondent was ordered "to cause inmmedi ately al
persons . . . to be withdrawn from and to be prohibited from
entering" the mne, and the August 9, 1980 nodification of the
original wthdrawal order prohibited "any person fromentering
the m ne portal w thout direct authorization fromMSHA' s Western
District Manager." The district manager's letter of August 28,
1980, which was incorporated by reference into the Septenber 2,
1980, nodification of the original wthdrawal order, stated that
MSHA woul d "not al |l owpersons to re-enter the mne" unless the
enuner ated conditions were nmet. Thus, petitioner maintains that
the withdrawal order and the subsequent nodifications did not
limt their scope to "miners" or "operator's enployees"”.
Instead, the word "persons” was used in the w thdrawal order and
its subsequent nodifications, and respondent's duty of care
extended not only to its mners and its enpl oyees, but extended
to all individuals.

Petitioner states that there are several factors which
indicate that the mne entry on Septenber 3, 1980, was
acconpl i shed with the knowl edge and i nvol venent of respondent.
In support of this conclusion, petitioner points out that
top-1evel mne managenent, who were not ordinarily at the mne
during the graveyard shift, were at the m ne on Septenber 3,
1980, at the tine the entry occurred. On the norning follow ng
the entry, respondent's Project Manager, the highest |evel
on-site manager, nade statenments which indicated that he at that
time al ready had know edge of the hole in the fan |line and knew
the fan would function properly. Furthernore, petitioner points
out that it was respondent who had the nost to gain fromthe
entry to the m ne because it woul d have been inpossible to put
out the fire without making a hole in the fan |ine.

Petitioner asserts that participation by the respondent in
the entry of the mne would constitute gross negligence because
it would be a reckless disregard of an order issued by MSHA for
t he purpose of insuring the health and safety of all persons in

the area. In the alternative, petitioner argues that the
respondent certainly failed to exercise reasonable care to
prevent the entry of persons into the mne. |In support of these

concl usions, petitioner points out that inmediately after the
mne fire began, the portal area was sealed off and a pernanent
security post was established at the portal area. Additionally,
respondent had received nunerous offers, which respondent

consi dered sincere, frompeople in the |ocal area volunteering
their assistance in extinguishing the mne fire. Thus,

petitioner concludes that it is obvious that respondent

recogni zed the danger of an unauthorized entry to the mne if the
portal area were |eft unguarded and realized the inportance of



havi ng constant security in the area. Despite this know edge,
respondent neverthel ess renoved its security guard fromthe
portal area on Septenber 3, 1980 to a post where the guard could
not see the portal. Petitioner maintains that the renoval of the
security guard to a | ocation where he had no view of the portal
at the very least constitited ordinary negligence.
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Respondent' s argunents

In addition to the argunents advanced during the hearing in
this case, respondent points out in its post-hearing brief that
prior to the fire which occurred at the m ne on August 8, 1980,
respondent had never been issued any order or citation by MSHA
Respondent al so points out that it voluntarily evacuated the
mne, reported the fire to MSHA, and that at the tinme the
i nspector issued the withdrawal order on August 8, 1980, no one
was in the mne

Respondent's argunments include a recitation of the facts
surroundi ng the i ssuance of the order and the subsequent
nmodi fications, including respondent’'s argeenent to conply with
MSHA' s four conditions before reentering the mne. Respondent
asserts that investigations conducted by MSHA as well as the
respondent failed to determne the identity of the person or
persons who may have entered the mine, the training of any such
person, the equi prment used by such persons, or any circunstances
surrounding the alleged entry. Further, respondent maintains
that persons other than mine officers or enployees had strong
notives to aid the respondent by an entry into the mne
However, respondent concludes that no evidence was adduced to
prove that it enticed, solicited, encouraged, allowed, permtted,
or suffered any person or persons to enter the mne during the
time in question.

Respondent mamintains that it took reasonable and responsible
precautions to prevent any unauthorized entry in violation of the
wi thdrawal order, and that it did not violate that order, as
nodi fi ed.

Fi ndi ngs and Concl usi ons
Fact of Violation

The respondent in this case is charged with a violation of
section 103(k) of the Act, and the theory of MSHA's case is that
someone made an unaut horized entry into the underground nine
tunnel on Septenber 3, 1980, contrary to the conditions and
prohi bitions inposed on the respondent by the section 103(k)
order and nodifications.

Section 103(k) of the Act states in pertinent part:

In the event of any accident occurring in a coal or
other mne, an authorized representative of the
Secretary, when present, may issue such orders as he
deens appropriate to insure the safety of any person in
the coal or other mne, and the operator of such mne
shal |l obtain the approval of such representative, in
consultation with appropriate State representatives,
when feasible, of any plan to recover any person in
such mine or to recover the coal or other mne or
return affected areas of such mne to normal
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MSHA' s regul ations dealing with the reporting and investigation
of mne accidents, Part 50, Title 30, Code of Federa
Regul ations, states as follows in the "definitions" found at
section 50.2(h)(6):

"Acci dent" neans,

* * * *

An unpl anned mne fire not extinguished within 30
m nut es of discovery;

It seens clear to ne that section 103(k) clearly authorized
the i ssuance of the initial order of August 8, 1980, w thdraw ng
mners fromthe mne. The fire in question is clearly an
"accident” within the neaning of the regulations requiring that
it be reported, as well as the authority of MSHA to conduct the
i nvestigation which took place in this case. |In addition,
conclude and find that the issuance of the subsequent
nodi fications to the initial order were within the authority
granted the inspectors by section 103(k), were properly and
validly issued, and that the respondent was obligated and bound
by the conditions set forth in those nodifications. See: NSHA v.
Eastern Associ ated Coal Conpany, HOPE 75-699, |BMA 76-98, 2
FMSHRC 2467, 2472, Septenber 2, 1980, where the Comm ssion held
that an inspector is not restricted to enforcing only mandatory
safety standards or preventing inm nent dangers. Eastern
Associ ated Coal concerned the very sane statutory section 103(k)
provision in issue in the instant case.

Section 110(a) of the Act, 30 U S.C. 820(a), provides in
pertinent part that "/t/he operator of a coal or other mne in
which a violation occurs of a mandatory health or safety standard
or who violates any other provision of this Act, shall be

assessed a civil penalty by the Secretary . " (enphasis
supplied). 1In the instant case, respondent is charged with a
violation of the conditions inposed upon it by the validly issued
nodi fied withdrawal order issued pursuant to section 103(k). |If

MSHA can establish by a preponderance of the credible evidence
adduced here that the ternms of the nodified order have been
violated, then it has established a violation of section 103(k),
and a civil penalty assessnment may be nmade for that violation
Therefore, the first question to be addressed is whether or not
MSHA has carried its initial burden of establishing the violation
as charged. Secondly, if a violation has been established, the
next question is whether or not the respondent M Il er M ning
Conpany shoul d be hel d accountabl e and responsi bl e for that

vi ol ati on and assessed a civil penalty.

Respondent does not dispute the fact that soneone entered
the m ne on Septenber 3, 1980, and that MSHA's district manager
had not approved this mne entry. 1In addition, it is clear that
respondent understood and agreed to abide by the conditions
i nposed by the district manager before reentering the mne (Exhs.
P/R-3 and P.R-4). In addition, as argued by the petitioner in
its post-hearing subm ssions, it seens clear to ne fromall of



t he evidence presented in this case that there is a strong
i nference that the person or persons who nade the mne entry did

not follow MSHA' s conditions precedent at the time the entry was
made. The
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thrust of respondent's defense is that MSHA produced no credible
evi dence to establish that the person or persons who entered the
m ne were enpl oyees of the respondent or that the respondent

aut horized or otherwise permtted the illegal entry. This is a
matter bearing on the respondent's negligence, and it may not be
used as an absol ute defense to the question of whether a

viol ati on has occurred.

It is clear fromthe case |law, that under the 1977 M ne Act
an operator may be held liable for a violation which occurs on
m ne property regardl ess of fault; United States Steel Corp., 1
FMBHRC 1306, 1 BNA MSHC 2151, 1979 CCH OSHD 23, 863 (1979); E
Paso Rock Quarries, Inc., 3 FMSHRC 35, January 28, 1981; Nacco
M ni ng Conpany, 3 FMSHRC 848, April 29, 1981, (1969 Coal Act).
In an "independent contractor" case arising under the 1969
Coal Act, Bitum nous Coal Qperators' Assn. v. Secretary of the
Interior, 547 F.2d 240 (4th G r. 1977), the Court held that m ne
owners are absolutely liable for violations by i ndependent
contractors. Based on its analysis of the |law, the Court held
that the mine owner is liable for a violation regardl ess of who
violated the Act or created the danger. The Court reaffirned
this holding in a per curiamopinion on Decenber 24, 1981
dealing with a case arising under section 103(k) of the 1977 Act,
Harman M ning Corporation v. FMSHRC, 4th Gr., No. 81-1189. MW
prior decisions in Harman, which subsequently becanme the fina
deci sions of the Commi ssion, are reported at 3 FMSHRC 45, January
2, 1981. Although the case at hand does not involve an
i ndependent contractor, the principal that a mne owner is liable
for a violation occurring on mne property, regardl ess of falut,
still applies.

In view of the foregoing, and on the basis of a
preponder ance of the evidence adduced in this case, | conclude
and find that the petitioner has established a violation of
section 103(k) of the Act as stated in the citation
Accordingly, Ctation 0601832, Septenber 5, 1980, IS AFFI RVED

Si ze of Business and Effect of Civil Penalty on the Respondent's
Ability to Remain in Business.

The parties stipulated that the respondent is a small to
medi um si ze m ne operator and that a reasonable penalty will not
adversely affect its ability to continue in business, and | adopt
these stipulations as ny findings on these issues.

H story of Prior Violations

The record establishes that the citation issued in this case
was the first one served on the respondent under the 1977 M ne
Act, and that the respondent has had no previously assessed
violations. | find this to be an exenplary safety record and
this is reflected in the civil penalty assessed by ne for the
citation in question

Gavity



The facts in this case reflect that no injuries resulted
fromthe mine fire in question, and that at the time the order
i ssued all personnel had been renoved fromthe underground m ne
by m ne managenent. In
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addition while it is true that no one knows whether the person or
per sons who entered the mne were protected from exposure to
hazar dous gasses or sonke, the fact is that the conditions at the
m ne portal on Septenber 2 and 3, 1980, presented a hazard of
exposure to snoke and gasses fromthe nmine fire in question.
believe it is reasonable to assunme that anyone entering the nine
was exposed to these hazards. Accordingly, | conclude and find
that the violation was serious.

Good Faith Conpl ai nce

The order issued in this case was term nated on January 7,
1981, after the respondent "was nmade aware of the danger and
public | aw 95-164" (Exh. P/R-11). |In addition, the record
reflects that respondent cooperated with MSHA during the course
of its investigation in this case, and the inspector's who
prepared the report in this regard acknow edged this fact (Exh.
R-2, p.6). | conclude and find that respondent denonstrated good
faith conpliance

Negl i gence

Respondent argues that it took reasonable and responsible
precautions to prevent any unauthorized entry into the mne in
violation of the withdrawal order. Although respondent does not
el aborate further in its posthearing witten subm ssions, during
the course of the hearing M. MIller and M. Kopelson testified
that the decision to renove security personnel fromthe nine
portal area was based on safety considerati ons because of the
snoke and gasses being emitted fromthe portal. Both M. Mller
and M. Kopelson testified as to certain ill effects they
experienced while in close proximty (30 or 40 feet) to the
portal, and testinony was al so presented that the conpany safety
director (Sandy Rettagliata) suffered from possi bl e snoke
i nhal ati on and nmay have been hospitalized. Gven these
ci rcunst ances, respondent suggests that the decision to renove
all personnel, including the security guard, away fromthe porta
area for a distance of 250 or 300 feet, was to insure the safety
of personnel, rather than to provide an opportunity for soneone
to enter the mne wthout being seen by the guard.

Former security guard Allan White testified that Project
Manager Licari came to the portal area sonetinme after 12:30 a.m,
Septenmber 3, 1980, and instructed himto remain in that area to
insure that all miners |left and that the area was secure. M.
VWite clainms that M. Licari gave himno reasons for those
instructions, and that sonetime |later Security Chief Schm dt
instructed himto renove hinself fromthe portal plaza area and
establish his guard post "on top of the hill". Al though M.
Smith had a partial view of the plaza area fromthis newy
est abl i shed position, he could not see the actual mne portal
He al so indicated that no one crossed his guard post on the hil
except for M. Keopke and M. Schmdt, but that there were other
means of access to the plaza area which he could not observe.
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Al t hough M. Schmidt and Sandy Rettagliata did not testify in
this case, M. Licari could not recall ordering security
personnel away fromthe plaza area, but "assunmed" that he did
(Tr. 262). He explained that he did so out of concern for the
safety of all mne personnel, and that he was concerned even
before M. MIller instructed himto secure the area. He also
expl ai ned that the reason personnel were not renoved fromthe

pl aza area prior to this time was that the period Septenber 2-3,
was the first tinme the portal was opened (Tr. 268).

Petitioner's argunments in support of a finding of gross
negl i gence on the part of the respondent is based on certain
ci rcunst ances and factors dealing with the control and posting of
the guard force, the "unusual" presence of nm ne nanagenent
personnel at the mine in the early hours of the norning,
managenent's "notive" in wishing to see the fire extingui shed,
and the damagi ng testinony by M. Hansen, which petitioner
concl udes establishes a strong inference that M. Licari had
prior know edge of the hole in ventilation tubing and that the
fan woul d exhaust the snoke once it was turned on

Petitioner's alternative argunment in support of a finding of
ordinary negligence is based on an assertion that respondent’'s
renoval of security guard Wiite fromthe portal plaza area to a
position on a hill where he could not see anyone entering the
seal ed portal area at |east constituted ordinary negligence,
partiucaly in view of the nunerous offers of assistance fromthe
nearby comunity to enter the mne and extinguish the fire.
Petitioner argues that respondent had a duty to do everything
reasonabl e to saf eguard agai nst anyone entering the nmne, and
petitioner obviously believes that renmobving a guard to a position
where he coul d not observe anyone entering was unreasonabl e.

Considering all of the circunstances presented in this case,
petitioner's "circunstantial case" argunents are plausible. That
is, it is possible for one to conclude that m ne nanagenent
enbarked on a "watergate" type conspiracy to set the stage so
that someone could enter the mine and knock a hole in the
ventilation tubing with an axe, thereby solving a problemthat
State and Federal Enforcenent officials could not solve fromthe
day the fire started in the mine. On the other hand,
respondent's assertions that m ne personnel were renoved fromthe
area for safety reasons is equally plausible. However, the one
di sturbing feature in respondent's explanation is that the one
person who coul d have prevented the entry, the security guard,
was ordered to withdraw to a position where he could not see the
portal and do the job that he was hired to do, nanely to insure
that no one entered the mine. | amnot convinced that the
security guard could not have been positioned in such a manner as
to insure his safety as well as to insure that absolute security
against an illegal mine entry be maintained. In short, after
careful consideration of all of the evidence in this case, |
conclude and find that respondent had a duty to insure that no
one enter the sealed mne portal, and that by ordering the
security guard to reposition hinmself to an area where he could
not maintain the area in question totally secure
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against an illegal entry, respondent failed to exercise
reasonabl e care to prevent the violation. Failure to exercise
reasonabl e care in these circunstances constitutes ordinary
negl i gence, and that is my finding.

Penal ty Assessnent

On the basis of the foregoing gindi ngs and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, including the fact that respondent has an excellent safety
record, and voluntarily withdrew all mners and secured the nine
when the fire started, | conclude and find that a civil penalty
assessnent of $250 is reasonable for the citation which | have
affirnmed.

O der

Respondent 1S ORDERED to pay a civil penalty in the anount
of $250 within thirty (30) days for the violation in question,
and upon recei pt of paynment by the petitioner, this matter is
DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



