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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
PETI TI ONER
V. Docket No. PENN 81-86
AC No. 36-00970- 03080
UNI TED STATES STEEL CORP.,

RESPONDENT Mapl e Creek No. 1 M ne
UNI TED STATES STEEL CORP., Contest of Citation and Order
CONTESTANT
V. Docket No. PENN 81-47-R
SECRETARY OF LABOR Mapl e Creek No. 1 M ne
RESPONDENT
DEC!I SI ON

Appearances: David E. Street, Esgq., Ofice of the Solicitor,
U S. Departnment of Labor, for Respondent
Loui se Q Synons, Esq., for Contestant

Bef or e: Admi ni strative Law Judge WIIiam Fauver

These proceedi ngs involve the sane citation and order. In
PENN 81-86-P, the Secretary seeks a civil penalty under section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
US. C 0801 et seq.. In PENN 81-47-R, under section 105(d) of
the Act the conpany seeks review and vacation of the citation and
order involved in the penalty proceeding. The cases were
consol i dated and heard at Falls Church, Virginia.

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACTS

1. At all pertinent tines, United States Steel Corporation
("Respondent”) operated Maple Creek No. 1 M ne, which produced
coal for sale or use in or substantially affecting interstate
commrer ce.

2. On July 11, 1974, Notice to Provide Safeguard Nunmber. 1
RCM was issued at the mine by the Secretary's statutory
predecessor, the Secretary of the Interior. The safeguard reads
in pertinent part:
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The No. 13 sel f-propelled personnel carrier
in 6 flat 20 Room Secti on was not provided
with a lifting jack. Al self-propelled
personnel carriers at this mne shall be provided
with a suitable Iifting jack and bar.

3. On Novenber 3, 1980, about 8:00 a.m Federal M ne
I nspect or Joseph Reid inspected the Spinner Shaft bottom of the
m ne, where he di scovered four jeeps, each missing a lifting
jack. He was acconpani ed by David Leone, Respondent's Safety
I nspector, and told himthat citations would be witten on the
four jeeps and that Respondent would be required to provide a

lifting jack for each. For three of the jeeps, lifting jacks were
provided in short order, but a jack could not be found for the
fourth jeep. Inspector Reid testified that then he told Leone

t hat Respondent woul d have until 9:15 a.m to abate the violation
as to the fourth jeep. However, Leone testified that while

under ground I nspector Reid never nentioned an abatenent tinme and
did not give himanything in witing to show a tinme allowed for
abat enment .

4. After inspecting other parts of the mne, Inspector Reid
returned to the Spinner Shaft bottom about 11:55 a.m, stil
acconpani ed by David Leone. Reid found the fourth jeep in the
same position as he had left it, with no jack but a notation
"Shop, no jack" chal ked on the jeep. Finding that the jeep was
still operable and connected to power, he determ ned that the
abatement tinme should not be extended and issued a section 104(b)
wi t hdrawal order on the jeep. Reid testified he would not have
i ssued the order if the jeep had been rendered inoperable, that
is, renmoved frompower. To disconnect the jeep fromthe trolley
wire woul d have taken a few minutes. A red MSHA tag was put on
the jeep showi ng that a governnent w thdrawal order applied to
it. Wthin about one hour the condition was abated and the
wi thdrawal order was terminated. Later, at the mne surface Reid
wote Citation No. 844321, which specified a "Due Date" of
"09: 15" hours. His inpsector's note book apparently includes a
note of abatement tinme of 9:15 a.m for this citation

5. Alifting jack for a jeep is necessary to return the
jeep to the tracks in the event of a derailnment. |In such cases
the tine needed to get a jeep back on the track is likely to be
in inmportant safety factor, for exanple, to reduce the risk of
collision with other vehicles or to renove a derailed jeep that
may be bl ocking an effective and safe exit to miners in an
emer gency.

DI SCUSSI ON W TH FURTHER FI NDI NGS

An adequately worded notice of safeguard was issued in 1974,
requiring that each jeep (personnel carrier) be provided with a
lifting jack. This safeguard was violated as charged in the
citation on Novenber 3, 1980.



~1553

However, the order of w thdrawal was inproperly issued because in

the oral issuance of its antecedent citation there was no cl ear
communi cati on of an abatenent tine.

MSHA' s procedure of orally notifying an operator's
representative underground of a violation and witing a citation
for it on the mne surface neets the notice requirenents of the
Act so long as the violation is described with sufficient
specificity. However, to sustain a section 104(b) w thdrawal
order, MSHA nust prove that an abatenment tine was specified and
communi cated clearly to the operator’'s representative and t hat
the violation was not abated within such tinme. There is a bona
fide dispute between the inspector and Respondent's
representative as to whether an abatement tine was orally
conmuni cated to Respondent's representative. | find that the
government has not proven by a preponderance of the evidence that
I nspector Reid comunicated a specified abatenent tine to Leone
whil e Reid and Leone were underground. As a result, MSHA has
failed to neet its burden of proof of an essential element. In
cases of oral comunication of a citation underground, it would
appear a sounder practice for the Federal mne inspector to
deliver something in witing to the mne operator's
representative as to the abatenent tinme, rather than risking a
di spute of testinony on that point.

The citation will be sustained, but the order of withdrawal
will be vacated. A penalty will be assessed for the violation
based on the condition proved under the citation but not for
conduct alleged in the vacated order of withdrawal.

This was a serious violation because of substantial safety
risks to miners in failing to equip a jeep with a lifting jack.

Respondent was negligent in not providing a lifting jack for
the fourth jeep before the citation was orally issued.

The conpany's act of marking the jeep "Shop, no jack" was
not sufficient to withdraw the jeep from service, because it was
not di sconnected from power or otherw se rendered inoperable.
Such mar ki ng al one could not relieve the conpany of abating the
violation. Cf. Secretary of Labor v. Eastern Associ ated Coa
Corp., 1 FMSHRC 1473 (Cctober 23, 1979). However, the governnent
has failed to prove its allegation of untinmely delay in abating
the violation because it did not sufficiently prove that an
abatenment tinme was comuni cated to Respondent's representative

CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the parties and
subj ect matter of these proceedi ngs.

2. In PENN 81-47-R, Respondent violated 30 CFR 0O75. 1403 as
charged in Citation No. 844321. Based upon the statutory
criteria for assessing a civil penalty for a violation of a
nmandat ory standard, Respondent is assessed a penalty of $200 for
this violation.
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3. In PENN 81-47-R, the Secretary proved the validity of the
citation, but failed to prove the validity of the withdrawal

order.

CORDER

WHEREFORE I T | S ORDERED:

1. In PENN 81-47-R Respondent, United States Steel
Corporation, shall pay the Secretary of Labor the above-assessed
penal ty of $200.00 within 30 days fromthe date of this decision.

2. In PENN 81-86, Citation No. 844321, Novenber 3, 1980, is
SUSTAI NED, and Order of Wthdrawal No. 844325, Novenber 3, 1980,
i s VACATED.

W LLI AM FAUVER
JUDGE



