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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, CONTESTS OF ClI TATI ONS
CONTESTANT
V. Docket No. WEVA 82-84-R
Citation No. 861816 10/19/81
SECRETARY OF LABCR,

M NE SAFETY AND HEALTH Four States No. 20 M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT Docket No. WEVA 82- 140-R

Citation No. 864582 1/6/82

Hunphrey No. 7 M ne

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. VEVA 82-186
PETI TI ONER A.C. No. 46-01431-03103
V. Four States No. 20 M ne
CONSCOL| DATI ON COAL COVPANY, Docket No. VEVA 82-246
RESPONDENT A.C. No. 46-01453-03151

Hunphrey No. 7 M ne
DEC!I SI ON

Appear ances: Robert M Vukas, Esqg., Pittsburgh, Pennsylvania,
for Consolidation Coal Conpany;
Aaron M Smith, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary of Labor

Bef or e: Judge Melick

These consol i dated cases are before nme pursuant to sections
105(a) and 105(d) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. 0801 et seq., the "Act", to contest two
citations issued to the Consolidation Coal Conpany (Consol)
pursuant to section 104(a) of the Act and for review of civil
penal ti es proposed by the Mne Safety
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and Health Administration (MSHA), for those citations. The
general issues before ne are whether Consol violated the

regul atory standard at 30 C F.R [70.100(a) as alleged in the
citations and, if so, whether those violations are "significant
and substantial." Appropriate civil penalties nust al so be
assessed for any violations found. Evidentiary hearings were held
on these issues in Weeling, Wst Virginia on June 29, 1982.

The cited regulatory standard, 30 C.F. R [70.100(a),
provi des as foll ows:

Each operator shall continuously maintain the average
concentration of respirable dust in the mne atnosphere
during each shift to which each miner in the active
wor ki ngs of each mine is exposed at or below 2.0
mlligranms of respirable dust per cubic nmeter of air as
measured with an approved sanpling device and in terns
of an equi val ent concentration deterni ned in accordance
with 070.206 (Approved sanpling devices; equivalent
concentrations).

Citation No. 861816 reads as foll ows:

Based on the results of 5 sanples collected by the
operator on the designated occupation, 044, shear
operator, on the nechanized mining unit I.D. No. 041-0
and indicated on advisory No. 0022 dated Cctober 7,
1981, the average concentrations of respirable dust was
2.5 ng/nB. The operator shall take corrective action
at once and then sanple each production shift - 5 valid
sanmpl es of respirable dust are taken as required under
Section 70.201(d).

Citation No. 864582 reads as foll ows:

Based on the results of 5 sanples collected by the
operator on the designated occupation, 036, continuous
m ner operator on the mechanized mning unit 1D No.
020-0 and indi cated on Advi sory No. 0056 dated Decenber
28, 1981, the average concentration of respirable dust
was 2.7 ng/nB. The operator shall take corrective
action at once and then sanple each production shift
until 5 valid sanples are taken as required under
Section 70.201(d).
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At hearing the operator admtted that it was in violation of the
cited standard as charged and argued only that the violations
were not "significant and substantial.” |n determ ning whether
the violations were "significant and substantial™, | nust
consi der whet her these violations could be a maj or cause of a
danger to safety or health and whether there existed a reasonable
I'i kelihood that the hazard contributed to would result in an
injury or illness of a reasonably serious nature. Secretary of
Labor v. Cement Division, National Gypsum Conpany, 3 FMSHRC 822
(1981). The test essentially involves two considerations, (1) the
probability of resulting injury or illness and (2) the
seriousness of the resulting injury or illness.

In this case MSHA i nspector Barry Ryan, a college graduate
i n business admi ni stration and mi ni ng engi neering but with no
medi cal expertise, testified that exposure to any |evel of
respirabl e dust would at sonme point in tine result in the
per manent |y di sabling condition known as pneunoconiosis. He
admtted that this was a personal opinion and that he had no
facts to support it. Mreover Ryan was unable to testify as to
the I ength of exposure at the levels of respirable dust such as
cited here that would result in pneunoconiosis. He admtted that
t he subj ect had never been studied fully and accordingly he did
not "believe anybody woul d attenpt to make a guess on that." He
further admtted that he was relying in his testinony and
opi ni ons about the correl ati on between respirable dust and
pneunoconi osi s upon sonme unidentified scientific studies
performed in Geat Britain relating to the nmedical effects of
quartz-bearing dust. He was unable to identify the nane or
aut hor of those studies and counsel for the Secretary conceded
that the studies were in any event not rel evant.

In the absence of any nedical, scientific evidence
correlating the exposure of mners to the |level of respirable
dust found in these cases to the nedical condition known as
pneunoconi osis, | amunable to assess the probability of the
all eged resulting condition. This is not to say that such a
correl ati on cannot be established with the proper evidence. M
determ nation hereinis limted to the credible evidence
presented in these cases. Accordingly, | do not find that the
Secretary has sustained his burden of proving that the violations
were "significant and substantial.”
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Applying the same analysis | find that the Secretary has fail ed
to establish that the violations were serious. However in |ight
of repeated past violations of the standard here cited (two such
violations at the Four States No. 20 M ne and five such
viol ations at the Hunphrey No. 7 Mne during the 24-nonth period
precedi ng the issuance of the corresponding citations) | find
that the operator failed to exercise reasonable care in
preventing or correcting the violative conditions it should have
known existed. Accordingly I find that the operator was
negligent. Considering these factors in conjunction with the
evi dence that the operator is large in size, and that it
apparently corrected the cited conditions in a tinely nmanner
| eads me to the conclusion that the followi ng penalties are
appropriate: GCitation No. 861816 (Four States No. 20 M ne) $75,
Citation No. 864582 (Hunphrey No. 7 Mne) $150.

ORDER

Citation Nos. 861816 and 864582 are affirnmed, however the
"significant and substantial™ findings made therein are hereby
stricken. The Consolidation Coal Conpany is ORDERED to pay civi
penal ties totalling $225 for the cited violations within 30 days
of the date of this decision

Gary Melick
Assi stant Chief Adm nistrative Law Judge



