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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 82-31
PETI TI ONER A. O No. 36-02695-03011
V.

Doan Strip M ne
DOAN CQAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Robert Cohen, Attorney, U S. Departnment of Labor
Arlington, Virginia, for the petitioner Robert M Hanak
Esquire, Reynoldsville, Pennsylvania, for the respondent

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng was docketed for hearing in Pittsburgh
Pennsyl vania, July 1, 1982, and the case was called after the
conpl etion of the hearings in MSHA v. Doan Coal Conpany, and
Austin Powder Conpany, Dockets PENN 82-33 and PENN 82-63. The
parties proposed a settlenent disposing of the two citations in
i ssue and they were afforded an opportunity to present argunents
in support of their joint proposal. The citations in question
are as follows:

Citation No. Dat e 30 CFR Section Assessnent Sett| ement
1041336 8/ 27/ 81 77.410 $ 26 $ 20
1041337 8/ 31/ 81 77.410 26 20

Di scussi on

Both citations concern the |ack of operable reverse warning
devi ces on an endl oader and bul | dozer working in the mne pit
area. Petitioner asserted that both citations were nonserious in
that the citations did not result in any lost tine injuries or
acci dents. One person may have been exposed to a hazard, but any
injury was inprobable. The bulldozer was operating in an
i solated and renote area of the mne
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Petitioner asserted that the respondent took i medi ate action to
repair the back-up alarns in question and exercised good faith
abatement in this regard. The equi prent was al so i nmedi ately
shut down when the conditions were cited.

Petitioner stated that the respondent should have been aware
of the fact that the alarns were inoperable when the equipnment in
guestion was operated in reverse, and that its failure in this
regard constitutes ordi nary negligence.

Wth regard to the questions concerning the size of business
and history of prior violations, the parties agreed that the
evi dence adduced in the prior case, PENN 82-33, regarding these
i ssues are also applicable in this case. That evidence reflects
that respondent is a small strip mne operator, with a tota
enpl oyment of approxi mately 40 individuals, and an annua
producti on of approxi mately 150,000 tons. Respondent's history
of prior citations reflects 40 paid assessnents for citations
i ssued during the period 1970 to 1981

Fi ndi ngs and Concl usi ons

Respondent adnits to the violations cited in the two
citations issued in this case. Accordingly, they are AFFI RVED

In addition, I find that the citations were nonserious, that they
resulted fromordinary negligence, and that the conditions cited
were abated in good faith. | also conclude that respondent has a

good safety record and that its history of prior violations is
not such as to warrant any increase in the penalties assessed in
thi s case.

Respondent stipul ated that the penalties assessed for the
citations in question will not adversely affect its ability to
continue in business (Tr. 5), and | adopt this as ny finding on
this issue.

ORDER

In view of the foregoing discussion, findings and
conclusions, | find that the settlenent proposed by the parties
in this case is reasonable and in the public interest.
Accordingly, pursuant to 29 CFR 2700.30, it is APPROVED, and the
respondent 1S ORDERED to pay the civil penalties in the
settl enent amounts shown above within thirty (30) days of the
date of this decision. Upon receipt of paynent by the
petitioner, this case is DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



