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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

CHARLES H. BUNDY, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation, or Interference
V.
Docket No. KENT 82-35-D
BENHAM CQOAL, | NC.
RESPONDENT

DECI SI ON

Appear ances: Joseph E. Wl fe, Esq., Wl fe, Farner and Kern, Norton
Virginia, for Conplai nant
G over C. Potts, Jr., Esg., Watt, Tarrant and Conbs,
Loui svill e, Kentucky, for Respondent

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing issued July 21, 1982, a
hearing in the above-entitled proceeding was held on July 29,
1982, in Norton, Virginia, under section 105(c)(3) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0815(c)(3).

After the parties had conpleted their presentations of
evi dence and had nade oral arguments in support of their
respective positions, | rendered the bench decision which is
reproduced below (Tr. 191-205):

Thi s proceedi ng i nvol ves a conpl ai nt of di scharge,
di scrimnation or interference which was filed by
Charl es H Bundy agai nst Benham Coal Inc. in Docket No.
KENT 82-35-D, on Decenber 24, 1981, pursuant to section
105(c)(3) of the Federal Mne Safety and Health Act of
1977.

I shall nake sone findings of fact on which ny decision
wi |l be based and the findings will be set forth in
enuner at ed par agr aphs.

1. Charles H Bundy began working for Benham Coal Inc.
on February 16, 1971, as an inside |aborer. He worked
at other positions until, in 1974, he received a letter
fromwhat was then MESA in the Departnent of the
Interior advising himthat he had indications of
pneunoconi osi s which gave himthe right to transfer to
a |l ess dusty area under section 203(b) of the Federa
Coal



~1692
M ne Health and Safety Act of 1969. (FOOINOTE- 1 He nade the
election to transfer to a |l ess dusty area and on July
8, 1974, was transferred to a position known as
out si de | aborer.

2. He thereafter made a bid for the underground
position of shuttle car operator on March 24, 1975, and
subsequently becane a roof bolter, thereby waiving his
right of transfer to a |l ess dusty area. He renained
underground until March 3, 1976, when he again asked to
be transferred to a |l ess dusty area and on July 19,
1976, he was transferred to the coal preparation plant
as an outside |laborer. On April 10, 1978, he bid on
the job of other machinery repairman. Then, on July
31, 1978, he exercised a job bid for the position of
coal preparation plant electrician and nmechanic and he
hel d that position when Benham Coal Inc. had an
extensive |l ayoff of enployees in June of 1980.

3. The company began to recall its enployees in
Sept enber 1980 on a seniority basis. Wen the 10-year
seniority of M. Bundy, at that tine, becane
applicable, he was told he could not be recalled at
that time because the only position then open was one
for a roof bolter and that was not a position in a less
dusty area where a mner who had exercised his right to
transfer under section 203(b) should be permtted to
work. M. Bundy advised the conpany's manager of
i ndustrial relations, M. Charles Estep, that he would
like to have the position of roof bolter despite the
fact that it was not a position in a less dusty area in
conformance with the right he had exercised to transfer
under section 203(b). The company refused to allow him
to go underground and he was unable to get a position
until Decenber 8, 1980, when the conpany did have an
opening for the position of coal preparation plant
el ectrician and mechani c, which was the position that
he had held at the tinme he had been laid off.

4. M. Bundy's conplaint in this case asks that he be
paid the salary of a roof bolter for the period from
Sept ember 24, 1980, to Decenber 8, 1980, which he would
have been paid if the conmpany had all owed himto go
back to work in a relatively dusty area underground at
the tine his seniority status would have qualified him
to return to work as a roof bolter if it had not been
for his previous election to take a position in a | ess
dusty area of the mne
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5. At the time M. Bundy was not permitted to
return underground to the position of roof bolter, M.
Estep asked M. Bundy to procure a doctor's statenent
indicating that it was pernissible for himto be sent
underground. M. Bundy, at that tinme, went to see
t he conpany's physician, Dr. Wir , who first told M.
Bundy that the conpany should take hi mback and, when
M. Bundy checked back with him Dr. Wir said that
in the neantime he had talked to M. Estep and that
he believed that M. Bundy should not be sent back
under ground because of his first stage condition of
pneunoconi 0sSi S.

6. M. Bundy thereafter went to others doctors, one by
the nane of M F. Saydjari, who provided M. Bundy wth
a statenent that, in his opinion, M. Bundy was
physically able to work in a coal mne. That statenent
has been made Exhibit B in this proceeding. M. Bundy
al so got a statenment fromDr. W E. Bowers, Jr., to the
effect that M. Bundy could work in a coal mne, but he
added that if M. Bundy devel oped breat hi ng
difficulties, he would suggest that blood gas and
ventil ation studies be made. That statenent is Exhibit
Cin this proceeding.

7. The conpany declined to accept either doctor's
recomendati on because Dr. Saydjari's statenent was not
enforced by any kind of X-ray. Although Dr. Bowers'
statenment was based on X-rays, they had been nade in
connection with M. Bundy's hospitalization for
ai l ments other than pneunoconiosis. Therefore, the
conpany suggested that M. Bundy have an additi onal
X-ray nmade. One was made and was interpreted by Dr.
Wells. Through Dr. Wells' interpretation, Dr. Wir
again canme up with a finding that M. Bundy had first
st age pneunoconi osis and that the conpany preferred not
to allow himto go back underground.

8. M. Bundy's first election to transfer to a | ess
dusty area under section 203(b) of the Act was nade
after the governnment had sent hima statenent that he
did have prelimnary indications of pneunoconiosis. In
this proceeding, M. Bundy introduced as Exhibit 1, a
statement fromthe Department of Health and Human
Servi ces based on an X-ray taken Septenber 15, 1981,
stating that the interpretation of the X-ray by a
physician qualified under the Act indicates that there
is no definite evidence of coal worker's
pneunoconi osis. That nost recent X-ray, of course, was
not available either to M. Bundy or to the conpany on
Sept ember 24, 1980, when M. Bundy elected to go back
underground by waiving his right to transfer to a | ess
dusty area.

Those are the primary findings of fact upon which ny
decision will be based.



Counsel for M. Bundy has argued that the company's
refusal to allow M. Bundy to go back underground in
Sept ember of 1980 was a violation of section 105(c) (1)
of the Act.
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In pertinent part, section 105(c)(1l) reads as foll ows:

No person shall discharge or in any nmanner

di scri m nate agai nst or cause to be discharged or
cause discrimnation against or otherw se
interfere with the exercise of the statutory
rights of any miner, representative of miners or
applicant for enploynent in any coal or other nine
subject to this Act because such mner * * * is

t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to
section 101 * * * or because of the exercise by
such mner, representative of mners or applicant
for enploynent on behalf of hinmself or others of
any statutory right afforded by this Act.

M. Bundy's attorney recognizes that M. Bundy has
elected to transfer out and then has waived his
transfer rights and gone back in and worked in an area
of the m ne which is above one m|ligram per cubic
nmeter of respirable dust and then has made a second
election to transfer out. M. Bundy's counse
enphasi zes that M. Bundy was allowed to nmake those
changes because, in the first instance, M. Bundy went
out because he had a letter saying he had the
i ndi cati ons of pneunoconi osis and that he should go to
a less dusty area. There is no provision in the Act
aut horizing M. Bundy to go back underground to take
the position of roof bolter. That decision was based on
M. Bundy's apparent belief that the roof-bolting
position would pay nore noney than his position at the
preparation plant.

After M. Bundy had done the work of a roof bolter for
a while, he decided to transfer back to a | ess dusty
area again and his reason for doing so the second tine
was that he was not aware that the roof-bolting
position was as dusty as it apparently proved to be.
During his testinmony, M. Bundy indicated that he did
not ask to go back into the mne until after the
reduction in force in Septenber 1980 because he was
satisfied with the work he was doi ng outside the mne
and had no reason to want to change his working
posi tion.

The conpany's attorney argues that | should | ook at the
purpose and intent of the Act when | amtrying to
interpret or determ ne whether there was a violation of
section 105(c) (1) here. He enphasizes a statenent in
section 2(a) of the 1969 Act which, of course, is stil
a part of the 1977 Act. Specifically, section 2(a)
provides that "the first priority and concern of all in
the coal mning industry nmust be the health and safety
of its nost precious resource--the mner."
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The conpany's attorney thus enphasizes that, in
this case, I'mconfronted with a situation in which
' m being asked to use the Act as the basis for a mner
to inmpair his health, or at least run the risk of
further inpairnent of his health, by requiring
the conpany to let himgo back into the m ne by taking
a waiver of his right to transfer out of a dusty
at nosphere. Counsel for the conpany points out that
the election M. Bundy first took in 1974, and again
elected to take in 1976, was based on section 203(b)
of the 1969 Act which does not contain any provisions for
wai ver. There is no provision for waiver in Part 90 of the
regul ati ons whi ch promul gated section 203(b) of the 1969 Act.

Counsel for the company also points out that Part 90 in
the existing regul ati ons becane effective on March 31
1981, after M. Bundy sought to be reenployed as a roof
bolter in Septenber 1980. Wile the provisions of the
current Part 90 state that a mner may waive his rights
to transfer, counsel for the conpany argues that once
the m ner has waived his right to transfer, he is not
under the protection of the Act or the Regul ati ons and
that the contract between the nminers and the conpany,
whi ch has been introduced as Exhibit Ain this
proceedi ng, then controls what occurs.

No one argues that when there has been a reduction in
force, that the recall of mners should be governed by
any principle other than seniority. Therefore neither
M. Bundy nor the conpany argues that when the recal
of miners occurred in 1980, M. Bundy was entitled to a
job until such time as people with his nunber of years
of enpl oynent had been reached.

But the conpany does argue that a provision of the
contract, or Exhibit Ain this proceeding, controls M.
Bundy's right to bid for jobs underground.

Specifically, Article 5, Section 12 of Exhibit Ais
relied upon by the conpany. Section 12 provides in
pertinent part, "* * * [o]nce the enpl oyee has
exercised the option to transfer to a "less dusty area'
he may not bid to an area of higher dust
concentration.”

M. Bundy testified that, in his opinion, he was not
bound by that provision so as to keep himfrom aski ng
the conpany to reinstate himor rehire himin the
position of roof bolter because he was not bidding for
a job. He was, he contends, sinmply asking to be put
back to work in the only avail able position to which he
coul d have been recalled on Septenber 24, 1980, when
his seniority permtted himto be recall ed.

I do not purport to be an authority on interpreting the
| abor contract. Since it is unnecessary for nme to
interpret the contract in order for ne to decide the

di scrimnation issues in this
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case, | shall not express any opinion in this fina
decision as to the nmerits of M. Bundy's or the conmpany's
argunents based on the contractual provisions of the
Labor Agreenent.

Anot her reason the conpany gives for refusing to |et
M. Bundy go underground is that it did not want to see
himrun the risk of having his health further inpaired
by working in a dusty area. Also the conpany argues
that its exposure to having to pay black lung benefits
woul d be greater if it allowed M. Bundy to go back
under ground where he mi ght becone subject to greater
| ung damage and, therefore, some day might file a black
l ung claimfor pneunoconi osis which woul d not have been
filed if M. Bundy had continued working as a Part 90
m ner.

M. Bundy's attorney argues that the conpany's possible
exposure to paying a black lung claimis such a
specul ative argunent that | ought not to entertain it.
| suspect that M. Bundy's attorney is correct in that
contention because | do not believe that the conpany's
possi bl e exposure to paying a black lung claimis a
valid basis for deciding the issues in this case.

On the other hand, | amgreatly concerned about the
conpany's ot her argunent, which is that both the 1977
Act and 1969 Act were promul gated for the purpose of
protecting mners' health and safety. Here, as the
conpany points out, we have a situation in which the
conpl ai nant is asking the Comm ssion to use the Act for
t he purpose of forcing the conpany to allow himto work
in a position which could have very definite adverse
effects on his health if he continues to work
under ground where the concentration of respirable dust,
according to M. WIllianms' and M. Estep's testinony,
is never below one mlligramper cubic neter of air,
except perhaps for a single day for a short tine, and
where there is no concentration of respirable dust
bel ow one nmilligramat any time on an average basis.

In other words, the company's evidence shows beyond any
doubt that the only place the conpany coul d place M.
Bundy at the present tine wthout exposing himto nore
than one milligramof dust would be on the outside of
the mne or in a position that would require himto go
only 50 feet inby the portal. The conpany has not
nmoni tored any positions which show that a mner could
go nore than 50 feet underground wi thout violating the
one mlligramrequirement in connection with a Part 90
m ner.

The |l egislative history pertaining to section 105(c)(3)
is contained in the Legislative H story of Federal M ne
Safety and Health Act of 1977 prepared for the
Sub-conmittee on Labor on the Committee of Human



Resources, U. S. Senate, July, 1978. | would like to
guote from page 623 of the Legislative History or page
35 of Senate Report No. 95-181, 95th Congress, First
Session, May 16, 1977, as foll ows:
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The legislation protects a mner fromdiscrimnation

because he "is the subject of nedical evaluation
and potential transfer under a standard published
pursuant to Section 10[1]". Under Section 10[1],

standards promul gated by the Secretary nust

provi de; as appropriate, that where it is determ ned
as a result of a physical exam nation that a mner

may suffer material inpairnment of health or functiona
capacity by reason of his exposure to a hazard covered
by a standard, the mner shall be renoved from such
exposure and reassigned; and that the miner transferred
shall continue to receive conpensation for his work

at no less than the regular rate of pay for mners in
the classification the mner held prior to transfer
The Conmittee intends Section 10[5](c) to bar, as
discrimnatory, the term nation or |aying-off of

a miner in such circunstances, or his transfer to

anot her position with conpensation at |ess than

the regular rate of pay for the classification held

by the mner prior to transfer. The relief provided
under Section 10[5](c) is in addition to that provided
under sections 10[4](a) and (b) and 10[5] for

viol ati ons of standards.

The legislative history, in that sane section, goes on
to point out that the purpose of section 105(c)(1) is
to bring about a safer work place for mners and a
heal t hi er work place for mners, and that
di scrimnations nmust be rigorously prosecuted in order
to protect the mner's rights to conplain about health
and safety matters in a mne

The problemthat | have with the conplainant's claimin
this case is that | amasked to interpret section
105(c) (1) to find that M. Bundy was discrim nated
agai nst when the conpany refused to call himback to a
position which was not in a | ess dusty area. The
pur pose of that section, and the |egislative history
shows the purpose of it is to enable M. Bundy to be
able to find a position in a less dusty area for which
he will not be conpensated at a |lower rate of pay than
if he had continued to work in the dusty area.

It's true that Part 90, as it now reads, provides that
a mner may waive his right to work in a healthier
envi ronnent, but as counsel for the conpany has pointed
out, once he waives that right to transfer to a | ess
dusty area, then, he is outside the Act because the Act
does not articul ate what shall happen to hi mwhen he
wai ves his right to transfer to a | ess dusty area.
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In short, when M. Bundy waived his right to
transfer, he was restored to the status of a healthy
m ner and, as such, he was required to bid for any
job he wanted under the provisions of the union
contract in the same manner as any other m ner who
had not elected to transfer to a |l ess dusty area
under Part 90. The nonent that M. Bundy told M.
Estep in Septenber 1980 that he no | onger wanted
to take advantage of his right to be in a |less
dusty area, M. Bundy took hinself outside the
protective provisions of the Act.

| do not see how |l can find that the conpany
di scrimnated against himat that tinme since the whole
purpose of the Act is to inprove his health and safety.
Consequently, | cannot find that there has been a
viol ation of section 105(c)(1) in the factua
ci rcunst ancaes that we have in this proceeding.

VWHEREFORE, it is ordered:

The conpl ai nt of discrimnation, discharge, or
interference filed on Decenber 24, 1981, in Docket No.
KENT 82-35-D is denied for failure of conplainant to
prove that a violation of section 105(c)(1) of the
Federal M ne Safety and Health Act of 1977 occurred.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703-756- 6225)

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 Section 203(b) of the 1969 Act has been superseded by
section 101 of the 1977 Act and by Part 90 of the Code of Federal
Regul ati ons which inplenents section 101 of the Act. The term
"l ess dusty area" is used because m ners who have exercised their
right to transfer under Part 90 are entitled to work in a mne
at nosphere mai ntained at or below 1.0 nmilligranms of respirable
dust per cubic neter of air. Part 70 requires working areas to
be maintained at or below 2.0 mlligranms per cubic nmeter of air.
Since M. Bundy was transferred froman area which had to be
mai ntained at 2.0 mlligrans to an area having no nore than 1.0
mlligrams, he was transferred to a "less dusty area"



