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Al abama, for the respondent

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a conplaint of discrimnation filed
by the conpl ai nant agai nst the respondent pursuant to section
105(c) of the Federal Mne Safety and Health Act of 1977. The
conplaint was filed with the Comm ssion on Novenber 12, 1981,
after the conpl ai nant was advised by the U S. Departnent of
Labor's M ne Safety and Heal th Adm nistration (MSHA), on Novenber
5, 1981, that upon investigation of his conplaint, NMSHA
determ ned that a violation of section 105(c) had not occurred.

In his complaint, M. Sammons states that on Septenber 21,
1981, he and a fellow enployee (Billy Canada) were relieved of
their duties as Ironworkers (connectors) under Article 16,
Section (H) of the UMM-ABC contract. He states further that
grievances were filed, and on Septenber 24, 1981, he and M.
Canada also filed conplaints with MSHA pursuant to section 105(c)
of the Act. According to M. Sammons his grievance was w t hdrawn
wi t hout his consent and M. Canada was put back to work with full
back pay.

M. Sammons' conplaint of alleged discrimnation is stated
as follows in his conplaint filed with the Comn ssion:

VWil e enployed with M ne Services, Inc., at the Short
Creek project there were no conplaints made to nme about
my work. | feel therefore that the only reason for ne
being relieved of ny duties
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was the conplaints which | nmade about getting safe
operators, safety belts, building cages and getting
tag lines to be used on the |arger pieces of steel

By letter dated Decenber 4, 1981, and filed with the
Conmi ssi on on Decenber 7, 1981, the respondent took the position
that M. Sanmmons was unqualified to performhis job
responsibilities and was relieved of his duties as all owed under
the provisions of the existing Labor Agreenent.

A hearing was conducted in this matter in Birm ngham
Al abama, on May 6, 1982, and the parties appeared and
participated fully therein. The parties filed post-hearing
briefs, and the argunents presented therein have been consi dered
by me in the course of this decision

| ssues

The principal issue in this case is whether or not M.
Sammons has been di scrim nated agai nst by the respondent because
of protected safety and health activities. Additional issues
rai sed by the parties are identified and discussed in the course
of this decision.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1l), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 00815(c) (1), (2) and

(3).
3. Commission Rules, 20 CFR 2700.1 et seq.
Testinmony and Evi dence Adduced by the Conpl ai nant

Ceorge M Ellis testified that he is the Director of
Personnel for Drummond Coal Coal Conpany, that he holds simlar
duties with Mne Services, Inc., and that Mne Services is a
whol Iy owned subsidiary of Drummond Coal Conpany. M ne Services
performs construction work at coal mines and coal preparation
facilities and is a signatory to the National Coal M ne
Construction Agreement. Mne Services hires sone of its personne
fromthe UMNI| ocal construction Panel, and sone "fromthe
street”. Mmne Services currently has 130 active enpl oyees and
al nrost that many on layoff status due to the conpletion of sone
of its construction projects. In August or Septenber of 1981
M ne Services had approxi mtely 200 to 210 classified enpl oyees
on its payroll. Enmploynment fromthe UMN Panel varies dependi ng
on the projects and staffing requirenents, and he estinated that
in the course of any given year |less than 100 enpl oyees woul d be
hired fromthe Panel (Tr. 18-23).

M. Ellis confirmed that since 1976, two enpl oyees were
referred back to the Panel for unsatisfactory work, nanely M.



Sammons and M chael Ashby. M. Ashby was a carpenter referred
back in 1977, and during this sane
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period of tine he estimated that hundreds of names have been
referred to Mne Services fromthe UMVDi strict Panel, and on
many occasi ons the Panel has been exhausted for particular job
classifications. By "referred back” he means individuals
referred back during the first 30-days of their probationary work
peri od. Anyone accused of m sconduct, drinking, or

i nsubordi nati on woul d be discharged, rather than referred back to
the Panel (Tr. 23-24).

Henry E. Bates testified that he has worked for the M ne
Services Division of Drummond Coal Conpany since 1976 in
construction and engi neering. He confirned that M. Samobns was
hired as an ironworker sonetime in August of 1981 and that he
wor ked on the "sanple house". He also recalled granting M.
Sammons a half a day off to canpaign for a union office, that he
recal l ed a conversation with M. Samons regarding his interest
in bidding for the job of boomtruck operator, and he al so
recalled M. Sanmmpbns conmenting about some safety belts which did
not fit properly and M. Sammons' desire to use his own persona
belt. He also recalled granting himperm ssion to use his own
belt, and M. Sammons' conplaint that the men on the boomtrucks
were not qualified. However, M. Bates indicated that he believed
the men were qualified, and so informed M. Sammons (Tr. 24-29).

M. Bates indicated that M. Sanmmons was one of a crew of
men assigned to work on the sanpl e house sonetine during the
first two weeks of Septenber. The sanple house was partially
constructed at the time and M. Bates visited it on occasion and
a new foreman was supervising the job. The crew was | ater noved
to work on the refuse bin and a new forenman was assigned to that
job. He identified a copy of a nmenorandum concerning a nmeeting on
Septenber 16, 1981, with M. Sammons and certain union and
conpany representatives concerning the progress made on the
construction of the refuse bin, and he indicated that the
menor andum was typed up fromnotes made at that neeting (Exh.
R-2; Tr. 30-33). M. Bates indicated that seven nen were hired
as connectors, including M. Sammons, and after he and Billy
Canada were initially assigned work at the sanple house, they
were transferred to do work on the refuse bin during the third
week of Septenber (Tr. 37). He identified photographs of the
sanpl e house and refuse bin which were under construction (Exhs.
C 1 through C 3).

M. Bates described the work being perforned by M. Sanmmons
and M. Canada on the refuse bin during the tine he observed them
fromthe ground, and based on his observations of their work he
concl uded that they did not know how to use their tools properly
in maki ng certain steel beam connections, that they experienced
other difficulties in renoving a choker |ine which had been
di sconnected froma crane and was attached to one of the beans,
and that neither man would clinb up the beamto renove the choker
or to make the required connection. Atlhough he indicated that
he never worked as an ironworker, M. Bates stated a prudent
i ronwor ker woul d be expected to, and would be willing to, clinb
up the diagonal beam and make the upper connection. Atlhough the
upper end of the beamin question was not bolted to the building



frane, M. Bates indicated that it was held firmy in place over
a "gusset plate in the web of the colum”, and the | ower end of
t he beam was securely bolted in place
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(Tr. 40-53). M. Bates also indicated that there was no way the
beamin question could have fallen out of place and he saw
not hi ng wong in expecting the nen to clinb up and make the
necessary connection (Tr. 58).

Referring to a nenorandum he prepared regarding the
af oresaid event at the construction bin (Exh. R 1), M. Bates
confirmed that he stopped M. Samons and M. Canada fromusing a
basket connected to a crane to go up and attenpt to make the beam
connection, and that he asked anot her workman (Sm th) whether he
needed the basket. Smith replied "no", and after securing the
bottom end of the beamw th a second bolt and satisfying hinself
that the beam woul d not come out at the top, M. Smth clinbed up
the beam and attenpted to make the connection. After discovering
that the hole in the beamwould not fit and woul d have to be
"burned", Smith cane back down. M. Bates indicated that while
he did not ask M. Sammons and M. Canada why they wanted to use
t he basket, he assuned that they showed a | ack of confidence in
their ability or sone fright in clinbing up the steel beam (Tr.
60). He confirmed that the connection was finally nade by two
men who went up to the upper end of the beamin a basket with a
torch (Tr. 61).

M. Bates stated that he previously referred one man back to
the UMW Panel, but he could not recall the details. He confirned
that he was not consulted at the tine the grievances filed by M.
Sammons and M. Canada were settled and M. Canada was allowed to
return to enployment. Although there were some problens with the
steel connections fitting properly on the refuse bin, he did not
bel i eve that the slow productivity was caused by those problens.
He did not believe there were any safety problens with the
construction work on the building in question, and he believed
that M. Canada and M. Samons were fearful of clinbing the
steel because of their inexperience (Tr. 67). He could not
recall who eventually made the connection at the | ower and upper
ends of the steel beam and he believed that both connections
coul d have been made by soneone clinbing up the beam He al so
stated that he had no reason to ask M. Samons or M. Canada why
they did not not clinmb up the beamto make the upper connection
because "I felt | shouldn't have to ask them that a connector
woul d have went on up there to it" (Tr. 68). He also confirned
his belief that there was no way anyone could sinply | ook up the
beam and determ ned that the connection could not be nmade (Tr.
68) .

M. Bates stated that of the seven connectors hired off the
panel for the jobs in question, only M. Samobns and M. Canada
were referred back to the Panel. Another individual, M.

G avl ee, was not referred back, but bid on another job of |ower
classification after admtting that he was afraid to clinb

hei ghts. Al so, except for one man who has been sick, all of the
other men referred fromthe Panel have been working (Tr. 69).
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M. Bates indicated that as a general rule an ironworker clinbing
a di agonal beam woul d take his safety belt with himand put it
around the piece he was clinbing. He could not recall whether

M. Smith had his safety belt around hi mwhen he clinbed up the
beam but he did know that he "tied off" when he got to the top
However, he also indicated that a safety belt is always around an
i ronworker and that he uses a lanyard to tie off once he reaches
the I ocation where he is to work. Although he was not sure, he
did indicate that a | anyard was not used in clinbing the beam
since it's difficult to use it while clinbing (Tr. 70-71).

On cross-exam nation, M. Bates stated that M. Samons
conpl ai nts about the boomtrucks was that he wanted those jobs
posted so that they could be bid on. He advised M. Sammons t hat
he had tenporarily assigned two conscientious nen to the boom
trucks and that M. Sammons filed no grievances regarding this
incident (Tr. 72). M. Bates described the various duties of a
"bol t-up" ironworker and a "connector" ironworker, described how
connections are normally nmade, and he indicated that bolt-up work
sonmetines requires the use of a basket by the men performng the
wor k, but that connection work is not done out of a basket (Tr.
74).

M. Bates testified that at the tinme he observed M. Sammons
and M. Canada working on the refuse bin, they said nothing to
hi m about any difficulties they were having in nmaking the beam
connections. They made no conplaints to himabout the conditions
under which they were required to work, did not ask hi mwhet her
they could get the basket, did not ask for a torch, and nade no
mention of any MSHA or OSHA safety regulations. VWhile there are
provisions in the | abor-managenment contract for raising safety
conpl aints, M. Samons exercised none of his rights in this
regard and made no conplaints during the three and hal f weeks of
his enpl oynent. He had no know edge of any conplaints that the
beam hol es were not matching up until the third step of their
grievance, and at the time they were referred back to the pane
he had no know edge of any OSHA and MSHA viol ations (Tr. 80)

M. Bates confirmed that he brought all of the recently
hired connectors to the refuse bin construction site on Septenber
18 for the purpose of observing their perfornmance. Although they
wer e given exam nations, he personally never observed them doi ng
any work and he wanted to determ ne how each man performed his
job. As a result of the work perforned on the refuse bin, he
rated each man's perfornmance. Two connectors (Hogland and
Smith), were rated "very good"; two others (Gann and Harliss),
were rated as "capable" but not as good as Hogl and and Smith; and
two were rated "not capable". He reported his observations and
ratings to his supervisor Jerry Corvin in the nenorandum of
Septenmber 18, 1981 (Exh. R-1), and after further discussion with
M. Corvin, the decision was made to refer M. Sammons and M.
Canada back to the Panel for "unsatisfactory work" as connectors
and the basis for that decision was that they were not
"conpetent"™ connectors (Tr. 81-82). The previous work done by
M. Sammons during his first two weeks on the job at the sanple
house had nothing to do with his decision to send himback to the



Panel and his decision in this regard was based on what he
observed during the work at the refuse bin (Tr. 84).
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Regardi ng M. Sammons' conpl ai nt about the boomtrucks and any
ot her conpalints, M. Bates testified as follows (Tr. 87-89):

Q well, | gather the answer to ny question is you
don't recall Roger -- the reasons why he wanted you to
post the job. D d he nention qualifications?

A.  Yes. He nentioned qualifications in his opening
statement to me; sonething of that nature, about
wanting qualified people. And | responded to himthat I
had qualified people when | placed the two people,
qual i fied and conpetent people, on there.

Q Now, he conpl ai ned about, and wanted you to post
the bids for, the boomtrucks because of what he felt
to be a lack of qualified operators. Now, he al so
conpl ai ned about the safety belts that the conpany had
furnished him Do you remenber that?

A Yes.

Q And in your neeting to the 16th of Septenber, he
said that you need anot her crane, and you vetoed that.
Just one crane is all you need. He said you need a
basket .

A, And | vetoed that.
Q Well, wasn't there a basket on the scene by Friday?

A. There was a basket there, but I would not allow any
connector to nake a connection out of a basket. |It's
not done. There could have been twenty baskets there; |
woul dn't have allowed themto use themto make a nornal
connecti on.

Q well, all right, but the point is it occasionally
becomes necessary to make abnornmal connections, such as
M. Smth made, isn't that correct, out of a basket?

A. R ght. And we have three or four baskets.

Q Do you recall that Roger was saying that we need a
basket, neaning there wasn't a basket available to him
right there? Do you recall that?

A | didn't take it that way.

Q And he said -- | gather Roger -- at least his notes
reflect -- that he said that the going was slow -- in
ot her words, he agreed with you that the production was
somewhat slow -- because mainly of a safety situation
Now, he made that statenent to you

A.  That was his opinion, yes.
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Q And then one of the last things Roger said to
you was, "I won't do anything unsafe. |If that neans
working slow, then that's the way I'll do it." There
was no place to clinb except on the outside of the
steel; there was only one crane. That statenment was
made to you on Wednesday the 16t h.

A. That's probably a true statement. But ny
contention was that a connector would have clinbed it.
A connector woul d have had no problemw th this.

Q You concluded that Billy Canada and Roger Sanmpns
both were inconpetent.

A1 did.

M. Bates explained that a "basket" is a structure with
posts and handrails around it and that it is hooked to a crane
and hoisted up so as to enable a nman to stand in a safe and
secure area to work. In order to use such a basket in connection
work, a second crane is required. One crane lifts the basket and
the nmen, and the second crane hoists the steel beamup to the
| ocation where it is to be connected. In the case at hand, his
deci sion was not to furnish a second crane to facilitate the use
of a basket by the connectors. M. Bates also testified as to the
del ays and | ack of production progress on the refuse bin and the
foreman told himit was due to "the people” he had to do the job,
and that it had pronpted himto go to the refuse bin construction
site to personally observe the work (Tr. 91).

In response to questions fromthe bench, M. Bates confirned
that "on paper" M. Sammons was qualified as an ironworker
connector and that during his initial work which invol ved the
cutting of steel and construction of the sanple house he received
no conpl aints about his work. The conplaints he received were
connected with the fact that some of the structural steel parts
for the sanple house did not fit, and this resulted in a sl owdown
of the work. However, this was not true of the construction at
the refuse bin. The only conplaint he received fromM. Sammons
related to his contention that the conpany furnished safety belt
was too big, and he permitted M. Samobns to use his own persona
belt (Tr. 95). He confirned that his judgnment that M. Sammons
was not a conpetent connector was based on his observations of
his work on the refuse bin (Tr. 96), and he sunmmed up his
observations as follows (Tr. 98-99):

A. | had observed M. Canada and Roger Sanmons in the
manner in which they clinbed the steel and in the
manner in which they used their tools, and | had a big
job here to put together, and | needed conpetent, good
connectors; that when a piece of steel went up there,

t hey sl apped a spud wench in each end of it and "zap"
over to the other end and get it in, and then get

anot her pi ece.
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Two good connectors, on a sinple structure, can erect
50 or 100 pieces of steel a day, depending on what it
is. | was getting two and three pieces of steel a day
put in place. Wen | watched all the connectors, they
just weren't connectors. They just weren't connectors.
Now, carpenters or sonme other qualifications, | don't
know. But | know they weren't connectors.

Q Wre they serving sonme kind of a probationary
period during this on-the-job testing situation, or
what ?

A. By contract you've got 30 days to observe a man to
see that he can performthe work that he was hired to
perform And if he cannot performthe work that he was
hired to perform you have the right to refer them back
to the panel

M. Bates testified that the height of the first horizonta
beam on the refuse bin was sonme 18 or 20 feet above ground, and
that the highest point a man woul d be expected to clinb to nmake
t he upper di agonal beam connection was 30 to 32 feet. He
confirmed that M. Sammons had never filed any formal conplaints
about safety belts, and as far as he knew the safety commttee or
uni on never filed any safety grievances or conplaints concerning
safety practices. He also indicated that regul ar safety mneetings
are held and he has always advised his men to report any safety
matters to him(Tr. 101). He also confirned that the safety
conmittee could exercise their right and file a grievance if they
bel i eve that the use of a basket is required while doing stee
connecting work, and he indicated that "they do have the option
if there is an unsafe practice, to even walk off fromit" (Tr.
102).

M. Bates confirmed that M. Sammons and M. Canada were
hired and referred back to the Panel under Article XVlI, Section
(h) of the National Coal M ne Construction Agreenent (Exh. J-1
Tr. 106). He conceded both were working "at heights", and that a
cage would afford them a neans of protection fromfalling, but he
indicated that there are tinmes when a nman has no ot her
alternative than to clinb (Tr. 111).

Roger E. Sammons testified that prior to working for the
respondent he had experience in working at heights, clinbing
structural steel, and that he passed a test as an ironworker. He
i ndi cated that when he was first hired by the respondent at the
sanmpl e house project he was el ected to serve as the grievance
conmitteeman by the workers at that project. The work there
i ncluded the use of boomtrucks to |lift and |oad steel onto a
flatbed truck and several of the enployees on this project asked
himto "confront managenent about the bidding of the boom trucks"
(Tr. 131). He discussed the matter with M. Bates who told him
it was none of his business, and when he discussed the matter of
his safety belt with M. Bates, M. Samobns clains that M. Bates
never answered him (Tr. 133).
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M. Sammons indicated that he and M. Canada worked at the sanple
house during the first two weeks of their enploynment and no one
conpl ai ned about the quality of his work. He then went to work
on the refuse bin project and i medi ately experi enced probl ens
because the holes in the steel beans would not align and fit when
they attenpted to construct the structure, and he testified as to
the work performed on that project during Monday through
Wednesday of the week they started that project. After M. Bates
expressed sone disappointed in the rate of production at the
project, he called a neeting at which he (Sanmons) nentioned the
need for another crane, and since two boomtrucks were idle, M.
Sammons bel i eved that one of those trucks could have been used to
hoi st a cage. M. Sammons believed that one of those trucks
could have been used to hoist a cage. M. Samons stated that he
al so mentioned belts that would fit and taglines (Tr. 140-141).
He confirmed that M. Bates agreed with "the safety part of the
job" but disagreed that "extra equi pnent” such as cranes,
baskets, or safety belts were required to do the job (Tr. 143).
VWhen asked whether M. Bates actually nmade the statenent that no
extra equi pment woul d be provided, M. Sammons replied "that's ny
interpretation of what he neant" (Tr. 143). Wen asked whet her
M. Bates specifically addressed safety belts, M. Sammons
replied "Not specific. It was talked in general except for the
crane and the basket"”. As for the use of the basket, M. Sammons
testified as follows (Tr. 143-144):

A. He made it plain and clear on Thursday when they
was buil ding the basket that nobody was to use that
basket except the bolt-up men. As | said, there was no
access to the inside of the building, and it was a fl at
surface, vertical, and there was no way to station
yoursel f there

M. Sammons confirmed that M. Gavlee bid off the
connectors job, and he believed he did so because he was afraid
of climbing the steel (Tr. 146). M. Sammons al so confirmed the
fact that the steel was wet fromdew until about 9:45 a.m, on
the day they were assigned to the bin structure, but he conceded
that other work was performed while waiting for it to dry out
(Tr. 148). M. Sanmmons al so indicated that he discussed the
matter of safety belts and a lanyard with M. Bates and advi sed
himthat they were needed to secure thenselves to the outside of
the structure, but M. Bates denied it. However, he stated that
he was provided with a safety belt and | anyard but that they were
too big, and he had to use his own belt (Tr. 151).

M. Sammons descri bed the work he perfornmed on Septenber 18,
and indicated that he and M. Canada were working together on the
steel structure, but that he nmade the upper connection at the "X
where the two beans crossed and then went to assist M. Canada
make the | ower one. M. Canada was experiencing a problemwith
al i ghment of the holes and it eventually had to be "burned". In
hi s opinion, the holes could not be |lined up sufficient enough to
put a bolt through w thout being "burned" (Tr. 156-160). M.
Sammons stated that he was tied off at the "X' l[ocation while
maki ng that connection (Tr. 161). He described the di agona
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beamin question as a six-inch I-beam ten feet |ong, and he

i ndi cated that fromwhere he was positioned he could see that it
woul d not fit at the upper diagonal end and disagreed with M.
Bat es' opinion that he could not see whether a connection could
be made (Tr. 162).

M. Sammons indicated that it had al ways been his practice
in working "in the building trades” and "around the construction
i ndustry" that "you don't go up a piece of steel". He expl ai ned
that he thought the upper end of the beamwould fall off the
gusset and he felt that he needed a basket to go up because there
was no place for himto fasten hinself on and felt that once he
got there there would be no roomfor himto work. Both he and
M. Canada agreed that the connection could not be made, and
while they were in the process of securing a basket, they were
instructed to clinb down off the structure. M. Bates did not
ask themwhy they did not clinb up the diagonal, nor did he ask
for an explanation as to why they needed a basket. M. Smith
went up to look. He did so after unhooking his belt, and while
at the top of the diagonal he was not tied to anything. Once
there, M. Smith discovered that the connection would not fit and
M. Canada and M. Hoagl and eventually went up in the basket and
made t he connection (Tr. 166). M. Bates did not discuss the
matter further, and the next Monday he was told that he woul d be
referred back to the Panel. After the grievance was filed, M.
Canada was reinstated, and although M. Sammons indicated that
his grievance was wi thdrawn, he stated that it was done w t hout
his approval and that he filed charges agai nst the union person
who withdrewit. He identified this person as Gene Hyche, and he
i ndi cated that he canpai gned agai nst M. Hyche for election to
union office (Tr. 168).

On cross-exam nation, M. Sammons testified as to hie prior
experience for a year as an ironworker during 1977 to 1978, and
he indicated that he did some work as a connector during this
time for approximately two or three days a week. However, he
indicated that at that tinme he was classified as a | ead
carpenter, but often worked out of that job classification. H's
connector work at that tine was during the construction of a
war ehouse and hoi st house, and it entailed the sane tinme of stee
connection work as in the instant case. He also testified as to
some prior work in 1973 and 1974 in construction where he
"assisted" as a connector, and he explained by stating that he
did the work but was not paid the connector's wage scale (Tr.
168-181).

M. Sammons indicated that he had previously served as a
uni on grievance conmtteeman and safety conmitteenan, indicated
that he was aware of the fact that he could have filed a safety
grievance on safety issues, but that he did not file any safety
gri evance concerning any "safety problens” connected with the
refuse bin construction project in this case. He also conceded
that he had a right to conplain to OSHA, but did not (Tr. 184)
Wth regard to the job for which M. Gravlee bid after he opted
not to work as a connector anynore, M. Sammons conceded that he
was aware of the fact that the posting for that job was in effect



for three days, but that he (Samons) did not consider bidding
for it. M. Sammons also clained that M. Canada told himthat
M ke Rigsby stated that M. Bates was going to get "rid of hint,
and that M. Rigsby stated this on the Thursday preceding the
"test", but he admitted that he never heard M. Rigsby make the
statenment (Tr. 185).
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In response to questions fromthe bench, M. Sanmpbns conceded
that the fact that soneone passes a witten exam nation given for
i ronwor ker -connectors does not necessarily mean that such a
person can actually perform such work. \Wile he was confident
that he could performthe duties, he did not believe it was
unreasonabl e for a project supervisor to conclude that soneone
who was afraid to clinb could not (Tr. 191).

Wth regard to the respondent's furnishing of safety belts,
M. Sammons first testified that they were not furnished to the
men and that he had to supply his own. He stated that he had his
own belt when he first reported to the project, but that the
conpany stated that tools and safety equi prent woul d be supplied
to himby the conpany. He then testified that he was supplied a
belt but it was a "large size", and he conceded that the operator
supplied belts for the men (Tr. 192-193). He also testified that
t he conpany provi ded six-foot safety lines and |anyards (Tr.
193), and that at the time he worked on the refuse bin project he
was tied off to the steel beam where he was working with a
six-foot lanyard (Tr. 199). M. Sammons indicated that to his
know edge the respondent had never been cited by MSHA for safety
belt or safety line infractions (Tr. 206). He also confirnmed
t hat when he was on the steel "diagonal" during the construction
of the refuse bin he had a safety belt with him and he conceded
that M. Bates' opinion that he could not performas well as M.
Bates would |ike had nothing to do with the safety belt (Tr.
206) .

Wth regard to the boomtrucks, M. Samons confirned that
whil e he could have filed a grievance in his capacity as safety
committeenman, he did not do so because he was not an "aggravated
party". He explained that he did not want to bid on a boom truck
operator's job, and even though he may have believed that there
was sonet hing unsafe in the manner in which the boomtrucks were
bei ng operated, he still did not file any grievance. He stated
that he did not like to file grievances because it is tinme
consum ng and he al so indicated that he did not consider
contacting MSHA to observe the manner in which the boom trucks
wer e being operated because "I don't believe he woul d have caught
himin the act" (Tr. 198).

Billy W Canada, testified that he was hired by the
respondent as an ironworker-connector along with M. Sammons and
several others, and worked on the sanple house and refuse bin.

He confirnmed that M. Gravlee was "a little afraid of the steel”
and admtted as much to M. Bates. M. Canada believed that M.
Sammons was capabl e of perform ng connector's work, and indicated
that he was confident in working with himat heights. M. Canada
confirmed the fact that the work production on the refuse bin was
slow and he attributed this to "mainly, the safety factor, |
woul d think"™ (Tr. 230). He explained that he requested a M.

M ke Rigsby to put tag lines on two panels being installed on the
bi n, but the conpany had no rope. However, rope was furnished
the next day. |In addition, M. Canada referred to the fact that
the steel was wet in the norning, and that even though a basket
was not supplied, it could not be used with the panels. The



panel s were hoisted up with a boom and while a basket may have
speeded up production on the bin, such a basket could not have
been used to install the panels (Tr. 233).
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M. Canada expl ai ned how he and M. Samobns connected the stee
on the day M. Bates had them under observation. He indicated
that the bottom part of the diagonal had to be "burned" because
the holes did not match up. After the |lower end was connect ed,
M. Sammons was standing at the "X" location and fromthat
vant age point M. Canada stated that he could tell that the upper
portion of the diagonal steel holes would not line up and that a
torch would be required (Tr. 238). He and M. Sammons then
renoved the "choker line" off the crane which was hol ding the
di agonal brace and canme down to obtain a basket. M. Smith then
clinmbed up the diagonal and attenpted to attach the brace with a
wrench, but he couldn't make the connection (Tr. 230). In his
opi nion, neither he nor M. Samons did anythi ng which woul d
i ndicate a | ack of confidence as a connector (Tr. 240). He
indicated that M. Smith's decision to clinb up the diagonal wth
t he choker renoved was his own decision, and he too woul d have
clinmbed it if he thought he could make the connection, but he
woul d not have done so unless the choker were attached to the
steel with some tension on it (Tr. 241).

Wth regard to safety belts, M. Canada stated that he was
furni shed one that fit him As for the boomtrucks, he stated
M. Bates took the position that he could hire operators during
t he 60-day period w thout posting the jobs, and as the tenporary
safety conmtteeman, M. Canada believed that qualified people
had to be hired to operate the trucks (Tr. 242-243).

On cross-exam nation, M. Canada testified that during his
enpl oyment with the respondent no safety job grievances were
filed, and no safety conplaints were ever | odged with MSHA, ot her
than the discrimnation conplaint filed by M. Samons (Tr. 245).
He could not recall what M. Sammons said to M. Bates when he
i nformed himthat the boomtruck jobs should be posted. He did
recall that M. Bates "was hostile", and stated that he had sixty
days to post the jobs. M. Canada acknow edged that he said
nothing to M. Bates about safety at the time of this incident,
even though he was the safety commtteeman (Tr. 249). As for the
use of baskets while installing the steel at the refuse bin, M.
Canada acknow edged that as a general practice it would not speed
production while erecting the entire diagonal structure unless
two cranes were provided, and that it would not be possible to
connect the sheets of steel with the use of a basket. However,
in the instant case, the basket was at the site and it would be a
sinple matter to use it to burn the upper diagonal (Tr. 249-250).

In response to questions fromthe bench, M. Canada stated
that he did not dispute the fact that M. Bates was free to
choose anyone he desired as a boomtruck operator during the
initial 60-days. He also acknow edged that the two nen he
sel ected were capable and did the job, and that he and M. Bates
sinmply had a difference of opinion as to whether other people
shoul d have been given an opportunity to bid on the jobs (Tr.
253). During the tine the two men selected by M. Bates operated
the trucks, no incidents occurred which placed any nmners in
jeopardy, and at no time during his enployment did he file any
safety conplaints with state or federal inspectors (Tr. 253).
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In response to questions concerning safety belts, tag lines,
the operation of the boomtrucks, M. Canada responded as

foll ows:

Q How about the question of whether or not -- aml to
understand that the first tine you and M. Samobns were
wor ki ng on the sanpl e house where you didn't have any
rope and the wi nd was bl owi ng 20 knots or sonething,
that slowed you down a little bit?

A.  That was on the refuse bin.

Q Onthis?

A Yes, sir.

Q AmIl to understand that you went up there without a
rope?

A.  We had our safety rope, but we didn't have a
tagline, no, sir. Yes, sir, we did go up

Q \What was required? What was your understandi ng at
that time as to what was required under the mandatory
safety standards? Did you need both, or did one do?
A.  You needed bot h.

But they had no rope?

No.

But you went up anyway?

Q

A

Q

A Yes, sir.
Q And the rope was provided the next day?
A Yes, sir.

Q

. Were you aware of the fact that you weren't
required to go up there wthout a rope?

A.  Yes, sir.
Q But you went anyway?
A.  Yes, sir.

Q Can you explain that to ne as a Safety
Conmi tt eeman?

A. Insanity, | guess.

Q Have you since regai ned your senses?

and



A. | guess | was just trying to, as the saying goes,
make a few brownie points. (Tr. 253-254).
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And, at pages 256-257:

Q Well, do you think M. Bates' hostility -- | mean,
did M. Sammons say anything to provoke him "pull his
chain" a little bit, so to speak?

A No, | didn't think so.

Q He just went up to himand said: "I think you
ought to bid the jobs,” and all of a sudden M. Bates
bl ew up and became hostile and said: "I1'll do what |

want to do?"

A.  That was ny opinion.

Q D d you ever have any encounters with M. Bates
prior to this, prior to your enploynment with -- | take
it this is your first job with this conpany?

A No, | didn't think so.

Q He just went up to himand said: "I think you
ought to bid the jobs,” and all of a sudden M. Bates
bl ew up and became hostile and said: "I1'll do what |

want to do?"
A.  That was ny opinion.

Q D d you ever have any encounters with M. Bates
prior to this, prior to your enploynment with -- | take
it this is your first job with this conpany?

A. No, sir; | never net himbefore.

Q Wy did you file your conplaint with MSHA at the
time you were referred back to the panel ? Wat was the
reasons that you had for filing that conplaint?

A. Well, because |I felt like they had used -- had

di scri m nated agai nst ne because of safety reasons.
Because we had requested to post the boomtruck and
because we had requested safety |ines and asked for

t hi ngs that other people out there, nobody el se had
asked for. They had nore or |ess just done what they
were told to do.

Q And the first tinme soneone asked M. Bates to post
the boomtruck operators, you feel he got his nose out
of joint over that, and that was one of the reasons why
he referred you back?

A Yes, sir.
Q And you asked himfor a safety belt for M. Sammons

and he got a little aggravated at you over that, too,
di d he?
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A.  Yes, sir.

Q But you had a belt?
A Yes, sir.

Di scussi on

The facts in this case show that in |late August 1981, the
respondent had a need for the services of several ironworker
connectors to work on the construction of a sanple house and a
refuse bin at its Short Creek Project. M. Samobns was hired by
t he respondent together with six other connectors on August 24,
1981, froma nulti-enployer UMM district panel naintained by the
UMM [ocal. The panel is a "hiring hall" from which mne
conpani es can obtain UMM nmenber workers with various
construction skills, and conplainant's hiring and enpl oynent was
governed by the ternms and conditions of the UMA- ABC col |l ective
bar gai ni ng argeenment. After passing a witten test and a
physical, M. Samons, reported for work on August 27, 1981.
After working several days at an area known as "Flat top",
| oadi ng and unl oading to steel beams, M. Sammons, with M.
Canada and M. Gavlee, were assigned to steel erection work at
t he sanpl e house and worked on this project for approximtely the
first two weeks in Septenber wi thout incident and without
conpl ai nt by m ne managenent .

On or about Mnday, Septenber 14, after the construction
wor k on the sanpl e house had been conpl eted, project
superintendent Edward Bates assigned M. Sammons, M. Canada, and
M. Gavlee to work on the construction of the refuse bin. M.
Bat es becane dissatisfied over the slow progress bei ng made on
the construction of the bin, and after receiving a report from
the project foreman, M. Bates had a neeting with M. Sammons,
M. Canada, and M. G avlee on Wdnesday, Septenber 16. At that
meeting, M. Bates voiced his displeasure over the slow progress
made on the bin construction. According to M. Sanmons, he and
M. Canada defended their slow progress on the ground that they
were not given an additional crane and basket, and were not
furnished tag |ines or safety belts. M. Samobns al so nenti oned
the fact that the "wet steel” slowed their progress and he
i ndicated that "the going was sl ow because of a safety
situation.”

Subsequent to the neeting, on Friday, Septenber 18, M.
Bat es sunmoned all seven connectors to the refuse bin
construction site, and he stated that he did so for the purpose
of "testing" themto determ ne their conmpetence as connectors by
havi ng them denonstrate their abilities as connectors. M. Bates
outlined his observations and concl usi ons regardi ng the
conpet ence of the connectors as denonstrated to himduring the
"test" and he rated two of them "very good", two "average", and
he concl uded that M. Sammons and M. Canada | acked the ability
to performas connectors. M. Gavlee admtted that he was
afraid to clinb the steel and he was allowed to bid on another
job and was retained in another job capacity. M. Samobns and
M. Canada were referred back to the panel. Both of themfiled



grievances, and M. Canada's case was "settled" when the
respondent agreed to take himback. M. Samobns' grievance was
wi t hdrawn by his union representative, and M. Samons cl ai s
this was done without his perm ssion and he stated that he has
filed a conplaint against this union official, an individual
agai nst whom he ran for election to a union office.
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In his post-hearing brief the conpl ai nant argues that he was
di scharged because he nmade several conplaints "on behal f of
hi nsel f or others" with respect to unsafe practices at the mne,
and that these conplaints concerned a poorly fitting safety belt,
lack of tag lines, and unqualified boomtruck operators.
Further, conpl ainant asserts that he made hinself unpopular wth
t he m ne superintendent when he and his co-workers insisted on
strict adherence to safe work rules when clinbing steel
Conpl ai nant concl udes that the so-called "test" of Septenber 18,
at which time M. Bates observed the work being perforned by M.
Sammons and M. Canada, was used as a pretext to termnate him
and that the actual reasons for his term nation were his safety
conplaints and his insistence on observing safe work practices.
In short, contestant maintains that his case is one involving
retaliation rather than a refusal to performwork because of any
safety considerations. Even assuming that the latter is present,
contestant maintains that any such work refusal was protected
because it was nade in good faith and in the reasonabl e belief
that the work exposed himto a hazard.

Fi ndi ngs and Concl usi ons

The crucial issue in this case is whether M. Samons was
referred back to the panel because project superintendent Bates
beli eved himto be an intonpetent connector or because M. Bates
retaliated agai nst hi mbecause M. Sammons had conpl ai ned to him
about safety hazards. Conplainant's position is that his case is
one of retaliation rather than work refusal (Pgs. 9-10,
post-hearing brief). H's contention is that the respondent,
through M. Bates, retaliated agai nst hi m because of the "nmany
conpl ai nts he voiced concerning the | ack of safety equi pnent”.
However, it should be noted at the outset that the record in this
case establishes that aside fromthe instant discrimnation
conpl aint, neither M. Sanmmons nor M. Canada, both of whom
served as safety or grievance conmtteenman during their
enpl oyment tenure with the respondent, ever filed prior safety
gri evances through the union grievance procedure. Further, the
record al so established that no safety conplaints were ever filed
by these individuals with MSHA or with any State or |ocal mning
enf orcenent inspector or agency.

The UMWMA- ABC Contract, Joint Exhibit 1, at pgs. 16-17,
specifically covers safety procedures to be foll owed when an
enpl oyee is required to work at heights. Article IV, Section
0(11)(a), provides for certain safety devices, but does not
mention safety baskets. Subsection (b) provides that "no
enpl oyee will work at heights such as on steel in hazardous
weat her conditions”. Although M. Samons testified that at tinmes
the "going was sl ow' due to early norning danpness and dew which
made the steel slippery, or that w ndy conditions hanpered
production, there is no evidence that these conditions prevailed
during the time periods in question in this case or that nine
managenent required or expected the crew to work under those
conditions. Further, Section P of the contract provides for
specific procedures to be followed in matters concerning
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heal th and safety disputes, and there is no evidence that M.
Sammons ever filed any safety grievance or conpl ai nt addressing
any of the so-called "safety conpl aints” which he now brings into
i ssue in these proceedings. A discussion of these conplaints
fol | ows.

The "boom truck” driver jobs

I cannot conclude fromthe evidence and testi nbny adduced in
this case that M. Samons' conpl aints concerning the boomtruck
drivers had anything to do with an actual conpl aint concerning
safety. | conclude that the so-called "safety conplaint™ was in
fact a dispute or difference of opinion between M. Samobns and
M. Bates over the posting of those jobs for bids. M. Sanmpns
does not dispute the fact that under the contract M. Bates had
the right to initially assign personnel to those jobs. M. Bates
confirmed that the dispute resulted from M. Sammons' insistence
that the jobs be posted for bid, and M. Bates testinony that he
assigned two conscienteous drivers to those jobs was confirned by
M. Canada. M. Canada al so candidly conceded that the dispute
was in reality a difference of opinion as to whether soneone
ot her than those nen selected by M. Bates shoul d have been given
an opportunity to bid on the jobs. Further, M. Canada conceded
that the nen selected by M. Bates were capable, that they
performed their job tasks, and that no incidents occurred during
their performance whi ch nmay have placed any miners in jeopardy.
Finally, no MBHA, State, or union safety grievances or conplaints
were filed in connection with the "boomtrucks". Accordingly,
conpl ai nants' assertion that his "conplaint” concerning these
trucks was based on any safety considerations is rejected.

Safety belts and taglines

There is no evidence in this case that the respondent failed
or refused to supply its personnel with safety belts or tag
lines. Waile it is true that M. Sammons was initially given one
which was to large for him he was permitted to use his own. In
addition, M. Sammons conceded that the conpany supplied the nen
with belts, that they al so provided safety |lines and | anyards,
and that when he worked on the refuse bin he was tied off with a
six-foot lanyard and had a safety belt. He also conceded that
M. Bates' opinion concerning his work performance had nothing to
do with the safety belt question.

M. Canada testified that he was supplied with a safety belt
that fitted him As for the tag lines, he stated that he
requested a M. Rigsby to install tag lines on two steel panels
whi ch were being installed on the refuse bin but that the conpany
had none available. They were provided the next day, and there
is no evidence that M. Sammons or M. Canada were required to
performwork w thout the use of such taglines. To the contrary,
the evidence in this case reflects that tag lines and belts were
used by both nmen during the refuse bin construction project.

Wth regard to the earlier work performed on the sanple house,
M. Bates testified that nost of the work was conducted fromthe
interior steps of that structure and there is no evidence



est abl i shing that respondent
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refused requests for the use of safety belts or tags lines, or
that the nmen were required to work without them As a matter of
fact, M. Canada admtted that even though he had a safety rope
and no tag line, he clinbed the steel anyway even though he
realized he was not required to do so.

The use of "baskets"

There is no evidence in this case that the use of a "basket"
whi | e maki ng steel beam connections is nandated by any nandatory
MSHA or State safety standard. | conclude and find that the
i ssue concerning the use of a basket while making the stee
connections in question is unrelated to any safety factors. M.
Bates testified that baskets are not normally used to nmake such
connections, and his decision not to use themon the refuse bin
was dictated by his concern over slow production on that project
and the fact that the use of a basket woul d have required anot her
crane to be brought to the project site. Even so, he conceded
that anyone may "wal k away" fromany situation if they believed
it was unsafe to performa particular job task, and he recogni zed
this right on the part of any enployee. He also indicated that
the safety committee could have filed a safety grievance or
conplaint if they believed that a basket was required while
maki ng connections on a steel structure, but that this was never
done.

M. Canada acknow edged and agreed that the use of a basket
to connect certain panels to the steel refuse structure was not
feasible. In addition, his testinmony that a basket was at the
project site and readily avail able for use had M. Bates
aut horized its use contradicts the conplainant's assertion at
page 12 of his post-hearing brief that the crew had to fabricate
a basket "on their own" for use on the refuse bin. As a matter
of fact, the transcript pages referred to by the conplainant to
support the assertion that the crew had to fabricate their own
basket contain absolutely no information in this regard. M.
Sammons' testinony is that M. Bates would only permt the use of
a basket for "bolt-up” work, and that M. Bates would not permt
the use of "extra equipnment”. M. Samons alluded to the fact
that M. Bates told himthat he would not allow the use of a
second extra crane, and that the interpretation placed on the
statement "no extra equi pnment” by M. Sanmons was that no safety
belts or safety baskets would be permtted. Considering all of
the testinony in this case, and taking that statement in context,
| reject any interpretation that M. Bates' concern about the use
of any "extra equipnment” translates into a conplete disregard for
the safety of the crew on the project in question. | conclude
that M. Bates' decision concerning the use of a basket was based
on his honest belief that baskets are not feasible when naking
such connections, that there are tinmes when a conpetent connector
must "clinb the steel”, that the routine use of baskets in such
work require the use of an additional crane which nust be
transported to the project site, and that the upper portion of
t he diagonal in question was firmy in place even though the
connection had not been nade.
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| conclude that M. Sammons' concern about the use of the basket
stemmed fromthe fact that he believed he would not be able to
stand erect while making the steel connection at the upper
di agonal, and that he may have had to wal k al ong a beam and hol d
on while reaching the connecting point. It seens to ne that in
this type of work a safety lanyard or rope, coupled with use of a
safety belt, would permt a connector to nmake the connection in a
safe manner. Safety belts and | anyard ropes were provi ded and
made available to the crew working on the refuse bin, and no one
directed or instructed either M. Canada or M. Sammopbns to do any
work wi thout being tied off. As a matter of fact, M. Sanmmpns
conceded that he was tied off when he nade the | ower connection
Since he came to the conclusion through visual observation from
his vantage point at the |lower end of the diagonal that the upper
portion would not fit, he opted not to clinb up. At that point
intime, M. Bates instructed himto cone down, and another man
clinmbed up and confirmed that the connection could not be made.

In view of the foregoing, |I cannot conclude that M. Sanmmobns
made any "safety conplaints” to M. Bates concerning the use of a
basket. Although M. Sammons may have felt nore secure riding up
in a basket to take a | ook at the upper steel diagonal, at this
particular point in time no one directed himto clinb up and his
deci sion not to was his own.

The retention of M. G avlee and the reinstatement of M. Canada

In his post-hearing brief contestant asserts that assum ng
that his case falls into the category of a "m xed notive" case,
t he respondent has not shown that M. Sanmons woul d have been
termnated in any event. |In support of this argument, contestant
points to the fact that M. Canada was reinstated and that this
was acconplished in exchange for the dropping of M. Sanmons
grievance. In addition, contestant points out that M. Gavlee is
still enployed with the respondent.

The record adduced in this case reflects that M. G avlee
was assigned to another job after he voluntarily relinquished the
position of connector, and he did so after expressing his fear
and reluctance to clinb to heights or to otherwi se performthe
job of a connector. M ne managenent apparently agreed to permt
himto bid on another position, and | see nothing out of the
ordinary in this decision. Contestant's suggestion that the
decision to keep M. Gavlee on in another job classification is
an indication of unequal treatnent is sinply not supported by the
record and is rejected. In ny view, the facts and circunstances
surrounding M. Gavlee are different fromthose presented in M.
Sammons' case, and | fail to understand how contestant can argue
that they are rel ated.

Wth regard to M. Canada's reinstatenent, he declined to
gi ve any testinony concerning the rationale for his reinstatenent
and stated that his reasons in this regard were "personal ones"
(Tr. 260-261). In rebuttal, respondent’'s personnel director
Ellis testified that the decision to take M. Canada back was a
managemnment conprom se deci sion nade after the third-step



grievance hearing in his case. The decision was dictated by the
fact that managenent believed M. Canada could establish "on
paper" that he had
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better qualifying experience as a connector than did M. Sammons,
and that the union agreed to settle both grievances through the
reinstatement of M. Canada and the w thdrawal of M. Sammons
conplaint (Tr. 268-275).

| see nothing sinister in the decision by nmne nanagenent to
reinstate M. Canada and not M. Samons. Both grievances were
adj udi cat ed under the union contract procedures and | do not
bel i eve that proceedi ngs under section 105(c) of the Act should
undercut those established practices where there is no show ng of
a violation of the anti-discrimnation provisions of the Federa
Mne Act. If this were permtted, any enpl oyee who is
di ssatisfied with the outcone of any grievance filed in his
behal f by his union could cry "discrimnation" and have his
gri evance case readjudicated a second tine in a second forum
do not believe that Congress ever intended the Mne Act to be
used as a "mni-NLRB" to air union grievances or politics.

The so-called "test" of Septenber 18th

The manner in which an enployer sees fit to determne the
conpetence of its work force is a question that |I prefer to | eave
to the enployer and the work force. As indicated earlier, the
parties are in agreenent that any enpl oyee hired fromthe union
panel may be referred back to the panel by the enployer wthin
thirty days if the enployer is not satisfied with his work (See
Section (h), Article XVI, p. 54, Joint Exhibit 1). Referring an
enpl oyee back to a panel for "union activity" is "discrimnation”
under Article XXII1 of the contract and it is a grievable
of f ense.

M. Sammons' union grievance (exhibit R-6), was based on his
assertion that he was qualified to do the work of a connector and
that he was discrimnated agai nst because of his union
activities. Although the grievance states that managenent fail ed
to provide himw th sufficient safety equi pnment that "sonmewhat
hi ndered" his productivity, | take note of the fact that the
grievance was a regular grievance filed pursuant to Article XXl
of the contract, rather than one based on safety or health
consi derati ons.

Conpl ai nant' s assertion at page 16 of his post hearing brief
that the principal reason for referring himback to the panel was
his refusal to clinb the diagonal is rejected. Further, his
suggestion that his refusal to clinb the diagonal is a "protected
refusal to work” is rejected. Conplainant's counsel conceded
that this case does not involve the typical "refusal to work"
because of any safety considerations (Tr. 125). Counsel also
agreed that the thrust of M. Samons' conplaint is the assertion
that after he and m ne managenent (M. Bates) had a difference of
opi nion regardi ng the sl ow progress being made on the refuse bin
construction, and coupled with the fact that M. Bates and M.
Sammons had a previous "discussion" concerning the posting and
bi ddi ng of certain boomtruck operator jobs, M. Bates was
prejudi ced towards M. Samons and found a convenient way to get
rid of himby returning himto the Panel (Tr. 126, 129). The



i ssue here is one of "retaliation" for making safety conplaints,
not a refusal to performwork because of safety considerations.
The record
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in this case does not support any conclusion that M. Samobns was
required or directed to performwork which was unsafe, that he
refused to conply, or that he was di scharged for that refusal
Under the circunstances, conplainant's alternative theory of his
case i s rejected.

Conpl ai nant asserts that the failure by the forenmen who
supervised his work to testify in these proceedi ngs seriously
undercuts the claimthat he was inconpetent. However, the burden
of proof here is on the conplainant, and if he believed that this
testinmony was critical to his case he shoul d have subpoenaed t hem
to testify or at |east taken their depositions. He did neither
The fact that the respondent chose to rely on the testinony of
t he project superintendent on this issue does not dilute the
wei ght to be given to his testinony, particularly when the
conpl ai nant has had a full and fair opportunity to cross-exam ne
hi m

In the final analysis, | believe that M. Sanmmpns
di scrimnation conplaint was notivated in |arge neasure by his
di sagreenment with M. Bates conclusion that he could not perform
his connector duties to his liking. M. Samobns admitted as much
when he stated as follows (Tr. 203-204):

Q \What if they provided you with the belt, provided
you with the cage, provided you with the lifeline, and
still during the 30-day period m ne managenent was of
the view that you weren't fast enough and they referred
you back to the panel? Then where would you be?

A I woul d have a case before the National Labor
Rel ations Board at this tinme.

Q  You woul d?
A Yes, sir.
Q On what ground?

A. Discrimnation. Because | don't think I'm not
conpetent. It's just like you think you're conpetent,
and | know that |'m conpetent, and you know it yourself
that you're conpetent. And it's just in human nature.

I mean |'mjust stating facts that | believe. And
resent anybody saying that |I'minconpetent, and | want
themto show me that I'minconpetent. It takes a smart
person to stick a wench in a hole.

After careful reivew and consideration of all of the
testimony and evi dence adduced in this case, | conclude and find
that M. Bates' referral of M. Samobns back to the UMM Panel
was notivated by his belief that M. Samons coul d not perform
the duties of a connector in a manner which conforned with M.
Bat es expectations. As the project superintendent, M. Bates was
aut hori zed to supervise the work and to nmake those nanagenent
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j udgnments which were necessary to insure tinely conpletion of the
projects. As a matter of fact, there does not appear to be any
di spute that under the contract M. Bates had the right to send
anyone back to the panel within the initial 30 days of their

enpl oyment if he was not satisfied with their performance.

Al t hough the record here suggests that M. Samons and M.
Bat es may have had sonme di sagreements concerning their respective
authority and jurisdiction, having viewed themon the stand
during their testinmony | conclude that their "encounters" and
"confrontations" resulted fromtheir rather headstrong and firm
personalities. 1In short, | believe that M. Sammons, in his
eagerness to assert his |leadership abilities and potential for
advancenent in his local union, found a ready opportunity to
pursue his talents by his confrontations with M. Bates. By the
same token, M. Bates reacted by letting M. Samobns know that he
and not M. Samobns was the project superintendent.

Al t hough conpl ai nant' s post hearing argunments suggest t hat
M. Bates found a convenient way to get rid of M. Sammobns by
sinmply sending himback to the panel, having viewed M. Bates on
the stand during the hearing, he inpressed me as an honest and
straight-forward witness. | conclude and find that his
nmotivation in referring M. Samons back to the panel was based
on his honest belief that M. Samons could not performthe
duties of connector, and that his decision was not based on any
safety conpl aints made by M. Sanmons.

Concl usi on and O der

In view of the foregoing findings and concl usi ons,
conclude and find that the respondent's referral of M. Sammons
back to the panel was not notivated in any part by any protected
activity on his part. | further conclude and find that the
record adduced in this proceedi ng does not establish that
respondent has ot herw se discrimnated agai nst the conpl ai nant by
virtue of his mne safety activities. Accordingly, the conplaint
filed in this matter is DI SM SSED, and the requested relief is
DENI ED

Ceorge A. Koutras
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

a. At the hearing, respondent's counsel advised that M ne
Servi ces Conpany, a wholly owned subsidiary of Drumond Coal
Company, is the proper respondent in this case, and he was
permtted to anmend his pleadings accordingly.



