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Statement of the Case

These consol i dated proceedi ngs concern contests filed by the
contestant challenging the propriety and legality of the
captioned citations and order issued to the contestant pursuant
to Sections 104(a) and 104(b) of the Federal Mne Safety and
Heal th Act of 1977. The civil penalty case concerns a proposa
filed by MSHA seeking civil penalty assessnents for the alleged
violations in question. Hearings were held in Charl eston, West
Virginia, and the parties appeared and participated fully
t her ei n.

| ssues Present ed

The issues presented in these proceedi ngs include the
guestion of whether the violations in fact occurred, whether the
times fixed for abatenent were reasonable, whether the inspector
abused his discretion in issuing the withdrawal order in
guestion, whether the back-dating of the citations was proper
and the appropriate civil penalties which should be inposed for
the viol ati ons which have been affirnmed. Additional issues
rai sed by the parties are identified and di sposed of in the
course of these deci sions.
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Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.

Sti pul ations
The parties stipulated to the following (Tr. 6-7):

1. The new River Conpany is the owner and operator of
the Siltix Mne, and the mne is subject to the Act.

2. The presiding Adnministrative Law Judge has
jurisdiction to hear and deci de these cases.

3. The inspector who issued the citations and order
whi ch are the subject of these proceedings is a

desi gnated aut hori zed representative of the Secretary
of Labor.

4. True and correct copies of the citations and order
were served upon the operator.

5. The copies of the citations and order (exhibits G1
through G- 6) are authentic copies and may be admitted
as such, but not for the truth or rel evance of the
statenments nade therein.

6. Contestant-respondent's history of prior violations
for the 24-nonth period preceding the issuance of the
citations in these cases consists of 176 viol ations.

Ei ght of these violations are viol ations of mandatory
standard section 75.1722(a), 30 are for violations of
section 75.400, and 22 are for violations of section
75.503.

7. Paynent of the penalties assessed in these
proceedings will have no effect on the operator's
ability to continue in business.

8. The Siltix mne had an annual coal production of
175, 000 tons, and the mne enpl oys approxi mately 135
i ndi vi dual s.

The parties are in agreenent that citation no. 888867,
Cct ober 29, 1981, citing a violation of section 75.400, is no
I onger in issue in these proceedi ngs because the contestant did
not contest the civil penalty
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assessnment made by MSHA and has paid the assessment.
Contestant's counsel agreed that Docket No. WEVA 82-99-R, may be
di sm ssed since contestant no | onger contests the citation in
guesti on.

The parties were also in agreenment that none of the
citations which were issued by the inspector in these proceedi ngs
(exhibits G1 through G5) are "significant or substantial™
viol ati ons under the Act.

Contestant's counsel asserted that except for the section
104(b) order of wthdrawal (exhibit G 6), contestant does not
contest the fact of violation with respect to the remaining
citations issued by the inspector in these proceedings. That is,
contestant does not dispute the fact that the conditions or
practices described by the inspector on the face of the citations
whi ch he issued constitute violations of the cited mandatory
safety standards (Tr. 13).

MSHA' s testinony and evi dence

MSHA | nspector Wlliam R Stevens testified that he has been
enpl oyed as a mne inspector in the M. Hope, Wst Virginia,
of fice since August 1977, and that prior to that tine he was an
i nspector trainee and engi neering technician at that office from
May 1974 to August 1977. During his enploynment he has
participated in a nunber of inspector training prograns,
i ncluding attendance at the M ne Safety Acadeny at Beckl ey, West
Virginia. During his tenure as an MSHA inspector he has conducted
approxi mately 700 to 800 mi ne inspections.

M. Stevens confirned that he conducted an inspection at the
m ne in question on Cctober 28, 1981, as part of a regular
i nspection of the m ne which began on Cctober 14. He arrived at
the mne at approximately 7:30 a.m, and after checking the
preshift exam nation books he proceeded underground to conduct
his inspection, and he was acconpani ed by a union representative
as well as the conpany's safety inspector Mchael Hess. They
entered the mne through the slope-bottom (incline drift) and
proceeded up the nunber 2 belt entry toward the Number 3 |eft
wor ki ng secti on.

M. Stevens identified exhibit G1 as citation No. 888861
whi ch he issued for a violation of section 75.1722(a), after he
observed that a guard for the No. 2 conveyor belt tail roller had
been renoved fromthe equi prent and was |ying nearby. M. Hess
could not explain why the guard had been renoved, but he
i mediately replaced it and fastened it in place with a piece of
wire. M. Stevens advised M. Hess that the tenporary fastening
of the guard would suffice tenporarily but that "it would have to
be done better" at a later tinme. He asked M. Hess as to how
much tine was needed to properly correct the condition, but M.
Hess did not know, M. Stevens then fixed the abatenent tine as
Novermber 3, 1981, after he had gone back to the mne and
confirned that the condition cited had been corrected. At the
time he observed the condition no one was in the area (Tr.



15- 24) .
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M. Stevens confirnmed that he issued citation No. 888862 (exhibit
G 2) after observing that a piece of rubber conveyor tail roller
guardi ng had been turned up, thereby exposing the roller. The
rubber guard had been fastened to the structure with one bolt and
M. Hess nmerely turned it down, thereby guarding the roller. M.
Stevens conceded that he advised M. Hess that he woul d accept

t he rubber guarding as abatenment of the citation at that tine,

but he also indicated that he advised M. Hess that a nmetal guard
was needed to replace the rubber one and that it could be
constructed at a later tine.

M. Stevens stated that at the tinme he observed the second
guardi ng condition no one was in the area, and the area i s not
one where mners have to travel through to get to their work
stations. In addition, normal operating procedure calls for the
belts to be shut down when they are cl eaned, and in these
ci rcunst ances he believed the |ikelihood of any injury resulting
fromthe violation to be rembte. He also believed that the
operat or should have been aware of the guarding condition through
the preshift inspection process which is required (Tr. 24-27).

M. Stevens confirmed that he issued citation No. 888862
(exhibit G3) after discovering the presence of float coal dust
along the No. 7 belt conveyor for a distance of sonme 20 feet. He
di scussed the condition with M. Hess, and while M. Stevens did
not believe that float coal dust per se was hazardous, he
believed it would be if it were placed in suspension and ignited
by a spark. This could result in a possible fire or explosion
However, since nearby electrical cables were properly insul ated,
and he detected no stuck belt rollers, he believed that the
possibility of an accident or an "occurrence" to be renote.

M. Stevens stated that he advised M. Hess that a citation
woul d be issued for the float coal dust condition, and that he
al so advised himthat the area cited should be rock-dusted. Since
no rock dust was readily avail able and needed to be brought in to
the area, he fixed the abatenment tinme for the next day, October
29th. He terminated the citation on that day at 9:00 a.m when he
confirnmed that the area had been rock-dusted, and he believed
that the operator exhibited very good faith conpliance in
correcting the conditions within the tinme fixed for abatenent.
He al so believed that the operator should have been aware of the
presence of the cited float coal dust through a preshift
exam nation (Tr. 27-31).

M. Stevens confirmed that he issued citation No. 888864
(exhibit G4) after observing an accumul ati on of | oose coal and
coal dust 3 to 18 inches deep along the sides and under the
conveyor belt in the 3rd left section in an area where a roof
fall had occurred. The remaining roof had been tinbered and
supported and the conveyor belt was installed to run over the
fall and under the newly supported roof. The accunul ations
extended for a distance of approximately 100 feet.
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M. Stevens stated that he di scussed the accumul ati ons condition
with M. Hess and advised himthat the area needed to be cl eaned
up. He asked M. Hess how rmuch tinme he required for abatenent,
and M. Hess informed himthat he did not know and that he woul d
have to first discuss the matter with m ne managenent, but that
the conditions could probably be taken care of "in the norning"

M. Stevens stated that while the accunul ati ons conditions
he cited presented a possible fire hazard, he considered this
occurrence to be renote because all electrical cables in the area
were properly insulated and he detected no stuck conveyor
rollers. M. Stevens stated that he fixed the abatenent tine as
8:30 a.m the next norning, October 29, and he believed that this
was a reasonable time because the area where the accumnul ati ons
were present was not that extensive and he believed that one man
wor ki ng one shift could have cl eaned up the area and achi eved
abatement (Tr. 31-34).

M. Stevens confirmed that he issued citation No. 888865
(exhibit G5) after finding a permssibility violation in the 3
left section. He found that there was an opening present on a
conti nuous m ni ng nmachi ne contactor panel in excess of .004
i nches, and he detected this by nmeans of a feeler guage which he
inserted into the opening. He discussed this condition with M.
Hess, and an el ectrician was i medi ately sumoned to the area.
The el ectrician closed the opening, and after inserting his guage
and determning that it could not penetrate the panel area, M.
Stevens was satisfied that abatenment had been achieved. M.
Stevens stated that the operator achieved rapid conpliance, and
since he detected no nethane present in the area he determ ned
that any hazard resulting fromthe violation was inprobable.

Al though M. Stevens stated that weekly permssibility
exam nations are required, he conceded that the condition he
cited may have occurred during the intervening weekly inspections
and that the operator may not have known about the excess opening
(. 005 inches) in the equi pnent panel in question

M. Stevens stated that after the conpletion of his
i nspection during which he observed all of the conditions which
resulted in the issuance of all of the five citations in
guestion, he canme out of the mne and proceeded to wite all of
the conditions down on paper from notes which he had nade during
his inspection. He discussed all of the conditions with M. Hess,
and he was satisfied that M. Hess was aware of the conditions
whi ch he found and what was needed to achi eve conpliance.
However, upon discovering that he did not have a supply of
citation forms with him he advised M. Hess that he could return
to his office to obtain sonme, sinply wite them down on paper, or
return the next day and issue themin witing on the citation
forms. M. Stevens stated that M. Hess agreed with this
procedure, and that m ne Superintendent Bays voiced no
obj ecti ons.
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M. Stevens testified as follows concerning the conversation with
M. Hess and M. Bays (Tr. 37-38):

Q well, howdid the inspection -- after you issued
this citation, how did the inspection proceed fromthat
poi nt ?

A Well, after we finished that, we -- | can't exactly

renenber what we did after that, but we canme outside
and | wote out nmy citations on ny paper, and when I
got ready to transfer themto ny citation fornms, |

di scovered that | had run out. So | discussed this

with M ke.

M. Bays wasn't in the roomat the time, but | talked
to Mke and told him | said, "lI've run out of forns".
| said, "now, would it be all right if | issue these
tonmorrow and backdate them for today?" M ke said,
"Well, 1"l have to check with Van", and we tal ked to
M. Bays, and he canme in, and we discussed it, and
told himabout them He said, "Well, is Mke aware of
the violation, he knows where they are?" | said, "Yes,
sir."

And he said, "Well, it's okay with ne." And | told
him 1| said, "If you want, | will go back to the office
and get the fornms, and do themnow. " He said, "That's
all right.” 1 said, "Well, if you want me, | will
wite them down on a piece of paper and hand themto
you that way." | said, "Wuld that be sufficient?" He
said, "No, that's all right, just so Mke knows where
they are, so everything is understood.” And then we
agreed on abatenent tines and everything, sitting there
in the mne office, outside.

* * *

Q Both agreed that that procedure would be fine?
A Yes, sir.

M. Stevens testified that he returned to the mine on
Cct ober 29th, and checked the areas which he had inspected the
previous day. He determined the float coal citation had been
abated by rock-dusting the affected area. The permissibility
citation had al ready been abated on Cctober 28, and the guardi ng
citation for the No. 7 belt tail roller had al so been abated to
his satisfaction that same day. The other guarding citation for
the No. 2 belt tail roller still had until Novenber 2, to be
abated and he did not check it out on Cctober 29, although he
subsequently term nated the citati on on Novenber 3, after
confirm ng that the condition had been corrected (Tr. 34-40).
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Wth regard to the coal accumul ations citation No. 888864, M.
Stevens testified that when he went back to the area on October
29, he found that no work had been done to clean up the cited
accumul ations. He discussed the matter with M. Hess, and was
informed by M. Hess that the shift foreman had advi sed hi mt hat
the accunul ati ons condition had been taken care of. Since M.
Stevens saw no evi dence of any cl ean-up or rock-dusting efforts
regardi ng the accunul ati ons, he orally advised M. Hess that a
section 104(b) w thdrawal order was on the 3rd left belt conveyor
section, and he did so at 9:22 a.m M. Stevens then continued
his inspection, and after com ng out of the m ne that sane
eveni ng he reduced all of the citations, including the section
104(b) withdrawal order and the term nations for the abated
citations, to witing on the MSHA citation forns, and gave them
to M. Hess. M. Stevens conceded that prior to this tinme, none
of the citations were reduced to witing and none were served on
the operator in witing, and but that he verbally advised M.
Hess when they were underground on Cctober 28th, that citations
for the violations would be issued.

Wth regard to the accunul ations citation No. 888864, M.
Stevens stated that while they were "not that bad" when he
returned to the mne on Cctober 29th, he was concerned that if
the conditions were permtted to continue, any resulting
addi ti onal accunul ati ons woul d eventually pile up against the
belt and pose a hazard. He issued the 104(b) closure order
because he found this action necessary to insure the safety of
mners in the section. As for the abatenent tine to correct the
conditions initially cited in the underlying citation No. 888864,
M. Stevens maintained that he did not fix the tinme for abatenent
as 8:30 a.m, Cctober 29th, but that M. Hess told himthe
conditions would be corrected on Cctober 29th. The subsequent
abat ement and clean up after the order issued took approximtely
an hour and 15 mi nutes.

M. Stevens could not recall when he cane out of the mne on
Cct ober 29, since he conducted a noi se survey and ot her
i nspection chores. He also stated that at the tine he reduced
all of the citations and the order to witing, M. Hess said
nothing to him M. Stevens also confirned that on past
i nspections of other mnes, he has had occasion to serve
citations by certified mail, but that in these instances the m ne
operator was not on the prem ses when those inspections were
conducted (Tr. 40-45).

On cross-exam nation, Inspector Stevens testified that the
citations in question are the first ones that he has issued
orally to the New Ri ver Company and then back-dated, and he
confirmed that he has never mailed any citations to the conpany.
He al so confirmed that he issued the nodifications to the
citations on Novenber 2, 1981, to reflect that they were
initially issued verbally and then reduced to witing and that he
did so on instructions fromhis supervisors in MSHA' s district
of fice.

Wth regard to the guarding citation (888861), which he



term nated on Novenber 3, 1981, he confirmed that it was possible
that the condition



~1748

was corrected earlier, but Novenber 3 was the next opportunity to
confirmthat abatenent had been achieved. As for citation
888862, the guarding citation for the No. 7 conveyor tail roller
he confirmed that M. Hess inmediately corrected the condition
and that he (Stevens) told M. Hess that he would accept that
correction or repair as abatenment of the citation. M. Stevens
al so stated that the Union normally conducts the preshift

exam nati on on the section and he had no reason to believe that

t he exam nation was not nade.

M. Stevens stated that at the tinme he observed the fl oat
coal dust condition (citation 888863), he informed M. Hess that
a citation would be issued, but that he did not specifically
informhimthat he was issuing a verbal citation while
underground at the location of the infraction. He also confirned
that he had no evidence that the required preshift exam nation
had not been made. Wth regard to the permssibility citation
(888865), M. Stevens acknow edged that he did not consider this
to be a serious violation because the condition could have
occurred between the weekly required inspections, and he had no
evi dence that such inspections were not made. He also confirned
that M. Hess took imediate action to correct the cited
condi ti on.

Wth regard to four of the citations which he issued, namely
the two guarding citations, the float coal citation, and the
permssibility citation, M. Stevens acknow edged that they were
all tinmely abated in good faith by the operator and that the
i kelihood of any injury or occurrence as to all of these
citations was renote

Wth regard to the accunul ations citation which he issued
(888864), M. Stevens indicated that there may have been sone
confusi on because the witten citation which he subsequently
i ssued on Cctober 29, does give the inpression that the
accumul ations at the roof fall area extended for a total of 125
feet. However, he nmaintained that while underground on Cctober
28, he did show M. Hess where the accumnul ati ons were present
around the fall area, and going inby toward the face fromthe
fall for an approxi mate di stance of 100 feet. He left no witten
notation of this condition with M. Hess on the day of the
i nspection, but did advise himthat a citation would be issued
(Tr. 46-59).

M. Stevens testified that when he returned to the mine on
Cct ober 29, and went underground to the location of the
accunul ati ons whi ch he had observed the previous day, he found no
evi dence that any cl ean-up had taken place. He found no evidence
of any partial abatenent, and naintained that nothing had been
done to correct the conditions in question. He remained in the
area while the accumul ations were cl eaned up to abate the
citation, and abatenent was achieved by the first shift crew and
he term nated the citation at 10:38 a.m, that sane day.

M. Stevens confirnmed that he di scussed the conditions he
observed on Cctober 28 with M. Hess as well as with m ne



superintendent Bays. He infornmed themthat he did not have a
supply of citation fornms with
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him but that he could return to his office in M. Hope, sone
five mles fromthe mne, to obtain some. M. Bays said "no
probl ent, but he also may have said "handle it any way you want",
but he was not certain about these statements. M. Stevens
stated that MSHA policy is that an inspector does not take the
"citation book" of forns underground during the inspection and
that they are "verbally" issued underground and then reduced to
witing on the surface from notes nade whil e underground, and
copies are given to the operator or his representative. M.
Stevens stated that when he discussed the cited conditions with
M. Hess after the inspection on the surface, he was left with
the inpression that M. Hess knew precisely what he had cited and
what needed to be done to abate the conditions in question. He
al so stated that he advised M. Hess that he would return to the
m ne the next day, COctober 29, and would serve the witten
citations to himat that tine (Tr. 60-77).

Testinmony and evi dence adduced by the contestant-respondent

M chael Hess, safety inspector, testified that this was the
first time that an inspector had issued verbal citations and then
reduced themto witing the day after the inspection. He
confirmed that he acconpanies M. Stevens during his underground
i nspection of Cctober 28, and that they were underground
approximately 4 to 6 hours. He and M. Stevens discussed the
condi ti ons whi ch were observed underground after the cane to the
surface at approximately 2:30 or 3:00 p.m, and that M. Stevens
had pointed out to himthe areas of the mne which he found
obj ectionable. M. Bays was present during the discussions on
the surface after the inspection, and M. Stevens advised them
that he did not have a supply of citation fornms with him M.
Hess confirned that the mne "had five citations”, but that M.
Bays advised M. Stevens that "we do not accept verbal
citations". Wen M. Stevens asked M. Bays what he wanted himto
do, M. Bays replied "I amnot your supervisor and cannot tell
you what to do".

M. Hess stated that the MSHA district office is
approximately 2-1/2 nmles fromthe mne site, and that when M.
Stevens returned the next day, October 29, he first went
underground, and then came to the surface |later that day and
wote out all of the citations, and back dated themto show they
were issued on Cctober 28. M. Bays was present when this
occurred, and he comented to M. Stevens "we will beat" or "we
will win this one" because the citations were back dated. M.
Hess stated that the instant case is the first tine in his seven
or years experience in the mnes that an inspector has issued
verbal citations, and then back-dated them

Wth regard to the guarding citation for the No. 2 belt
conveyor tail roller (888861), M. Hess stated that the condition
was corrected by the evening shift on Cctober 28, and the
required repairs were "not that involved". Therefore, in his
view, the conditions were corrected before the witten citation
was i ssued on COctober 29.
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Wth regard to the accurmul ations citation (888864), M. Hess
testified that it was his understanding that on Cctober 28th M.
Stevens was concerned about coal accumul ations which were present
for a distance of approximately 100 feet, starting at the roof
fall location, and going inby towards the working face. He
recalled that he and M. Stevens wal ked over the fall and when
they reached the inby area, M. Stevens verbally advised himthat
this was the area that needed to be cleaned up. M. Hess stated
that after this conversation, he advised the evening shift
foreman on Cctober 28th that the area inby the fall needed to be
cleaned up in order to abate the conditions which M. Stevens
brought to his attention. Wen M. Stevens returned the next
day, COctober 29, the inby side of the fall had been cl eaned up
for a distance of 75 to 100 feet, but that the outby side of the
fall had not. Wen M. Stevens observed that the outby area of
the fall had not been cleaned, he advised M. Hess that he was
i ssuing a section 104(b) closure order, and that the affected
area would include the outby and inby side of the fall
Addi ti onal people were brought to the area to clean-up at both
| ocations, and after they cane to the surface, M. Stevens wote
the order and abatenent at approximately 2:00 p.m on Cctober
and served it on M. Hess (Tr. 77-90).

On cross-exam nation, M. Hess conceded that during the
Cct ober 28th inspection and observations of the conditions which
wer e subsequently reduced to witing, M. Stevens did advise him
that the conpany would be cited for the violations in question
M. Hess al so conceded that he understood exactly what he was
bei ng charged with, and that he al so agreed with the abat enent
times discussed with M. Stevens. However, with regard to the
accumul ations citation, M. Hess stated that he did not return to
that location until he acconpanied M. Stevens back underground
on Cctober 29. Seven to ten nmen were assigned to clean up the
area outby the fall on October 29, and it took approxi mately one
hour to clean up accunul ations on top of the fall, as well as on
either side of the fall. He conceded that he understood why the
order was being issued, but maintained that the normal practice
was to issue a witten citation after com ng out of the mne, and
that the issuance of verbal wthdrawal orders was not the nornal
practice. He also confirmed that all of the citations, except
for one belt guarding citation, which had several days yet to run
for abatenent, were termnated by M. Stevens on Cctober 29 (Tr.
90-100) .

Van Bays, mne superintendent, testified that he was aware
of the fact that M. Stevens conducted an inspection at the mne
on Cctober 28, 1981, and acknow edged that M. Stevens infornmed
himthat the mne would be cited for certain violations. He also
confirmed that M. Stevens advised himthat he had no citation
forms with himand that he would i ssue themverbally. Wen M.
Stevens volunteered to go to his office to get his form book, M.
Bays indicated that "I wasn't his boss, that | couldn't tell him
what to do" (Tr. 103).

M. Bays stated that he never told M. Stevens that he woul d
accept the witten citations the next day, and he denied



acknow edging to M. Stevens that he would not object to the
citations being witten
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t he next day and backdated. He al so denied that he agreed to any
abat ement periods on Cctober 28, and no one in his presence
accepted the verbal citations on behalf of the company, nor did
anyone agree to any abatenent peri ods.

M. Bays stated that he had never previously been served
with oral citations and this was his first such experience since
he has been a mine superintendent. After his conversation with
M. Stevens, M. Stevens told himthat he discussed the cited
conditions with M. Hess, advised himwhat had to be done, and
left the mine. He returned the next day, and issued the witten
citations, to M. Hess (Tr. 103-104).

On cross-exam nation M. Bays acknow edged that on Cctober
28 he knew that the m ne had been inspected by M. Stevens, and
he confirmed that the mine had been cited by M. Stevens. He
al so confirmed that he has never refused acceptance of witten
citations. He conceded that the violations found by M. Stevens
on Cctober 28 were discussed with M. Hess and were di scussed
with him He also stated that this was normal procedure. He al so
indicated that at tines he or the mne foreman routinely agreed
to abatenment tinmes. In this case he was not in the mne with M.
Stevens and did not know whether the mine forenman was there.
Since M. Hess does not direct the mne force he has no
jurisdiction to agree to any abatenment tines (Tr. 106).

M. Bays indicated that when M. Stevens returned to the
m ne on Cctober 29, and handed the witten citations to M. Hess
he (Bays) protested and objected and told him"Il'm going to beat
you on these" (Tr. 107). He told M. Stevens that they were
i nproperly issued (Tr. 108).

In response to bench questions, M. Bays stated that he
conpl ai ned to Conpany safety director Pennock. He also indicated
that any judgnment as to when a violation can be abated is usually
made by the mne foreman, but anything dealing with "instant
conpliance"” is left to M. Hess. He would expect M. Hess to
advi se hi m when abatenent requires "lengthy tine or nore people"
(Tr. 110-111).

Emmett Pennock, safety director, testified that he first
| earned about the citations on Cctober 29, when general manager
Buzz Basham advi sed himthat M. Stevens had backdated the
citations. Upon learning this he called MSHA s subdistrict
manager on October 30, and discussed the matter with M. Stevens
supervisors (Tr. 114-116).

I nspector Stevens was recalled, and he testified that when
he returned to the mine on Cctober 29, all of the citations,
except for the accumul ations order and one roller guarding
citation, had been abated (Tr. 124). Wth regard to the
accunul ations citation, M. Stevens conceded that his description
of the condition indicating that the accumnul ati ons began "25 feet
outby the fall and extending in for approximtely 100 feet" woul d
probably give one the inpression that the accumul ati ons extended
for a distance of 125 feet (Tr. 127). He confirned that the



starting point of his neasurement was the fall itself where the
belt was constructed.



~1752

He indicated that it was possible that for a short distance on
either side of the fall, there was an accunul ation that was not
cl eaned up when he went back to the area on October 29 (Tr. 129).

M. Stevens confirmed that his notes reflect that the
accunul ati ons whi ch had not been cl eaned up extended inby for 75
feet beginning at the fall, and outby for 25 feet, for a tota
di stance of 100 feet (Tr. 133). He also confirmed that his
intent was not to cite the respondent for accumul ations extendi ng
over a distance of 125 feet, and he conceded that any
interpretation adding an additional 25 feet resulted froma
m sunder st andi ng or confusion (Tr. 134). However, he insisted
that when he returned to the area on Cctober 29, he saw no
evi dence that any cl ean-up had been done (Tr. 134-135).

Di scussi on

The section 104(a) citations issued in these proceedi ngs,
and the conditions or practices cited by the inspector are as
fol | ows:

Docket No. WEVA 82-93-R

Ctation No. 888861, Cctober 28, 1981, 8:55 a.m, cites an
al l eged violation of 30 CFR 75.1722(a), and the condition cited
it as follows (Exhibit G1):

The tail roller for the No. 2 belt conveyor was not
guarded to prevent a person fromcomng in contact with
t he nmovi ng parts.

The tine for abatenent is shown as 8:00 a.m, Novenber 2,
1981.

Docket No. WEVA 82-94-R

Ctation No. 888862, Cctober 28, 1981, 9:45 a.m, cites an
al l eged violation of 30 CFR 75.1722(a), and the condition cited
it as follows (Exhibit G 2):

The tail roller for the No. 7 belt conveyor was not
guarded to prevent a person fromcomng in contact with
t he nmovi ng parts.

The tine for abatenment is shown as 10:30 a.m, Cctober 28,
1981, and the citation formcontains a notation "abated 10-28-81
10:30 a.m, tail roller for the No. 7 belt conveyor has been
repl aced".

Docket No. WEVA 82-95-R
Citation No. 888863, Cctober 28, 1981, 9:47 a.m, cites an

al l eged violation of 30 CFR 75.400, and the condition cited it as
follows (Exhibit G 3):
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Fl oat coal dust was present on the surface along the No. 7 belt
conveyor beginning fromthe tail roller and extending inby for
approximately 20 feet fromrib to rib.

The abatenent tine is shown as 8:00 a.m, Cctober 29, 1981
Docket No. WEVA 82-96-R

Ctation No. 888864, Cctober 28, 1981, 10:15 a.m, cites an
al l eged violation of 30 CFR 75.400, and the condition cited is as
follows (Exhibit G 4):

Loose coal and coal dust 3 to 18 inches in depth were
present along the 3rd left section belt conveyor

begi nning 25 feet outby the 2nd fall and extending inby
for approximtely 100 feet.

The abatenent tine is shown as 8:30 a.m, Cctober 29, 1981
Docket No. WEVA 82-97-R

Ctation No. 888865, Cctober 28, 1981, 11:40 a.m, cites an
al l eged violation of 30 CFR 75.503, and the conditions cited are
as follows (Exhibit G5):

The el ectrical face equi pmrent 32 Lee Norse continuous

m ni ng machi ne serial no. 3686 approval no. 2F1769A-2

inthe 3rd left section (018-0) was not being

mai ntained in permssible condition in that an openi ng
in excess of .004 inches (.005 inches) was present in

t he phone flange joint of the main contactor panel

The abatenent tinme is shown as 11:45 a.m, October 28, 1981
and the citation formcontains a notation "Repairs were nade to
the electrical face equipnment returning it to permssible
condi tion. 10/28/81, 11:45."

Docket No. WEVA 82-99-R

Ctation No. 888867, Cctober 28, 1981, 11:30 a.m, cites an
al l eged violation of 30 CFR 75.400, and the condition cited is as
follows (see copy of citation attached to the pleadings):

Fl oat coal dust was present on the surfaces of the No.
7 entry return aircourse of 3rd |left section beginning
at survey station No. 8430 and extendi ng outby for
approxi mately 800 feet. This includes the connecting
crosscuts.

The abatenent tine is shown as 8:10 a.m, Novenber 2, 1981
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Section 104(a) of the Act states in pertinent part as foll ows:

If, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator
of a coal or other mine subject to this Act has
violated this Act, or any nandatory health or safety
standard, rule, order, or regulation pronul gated
pursuant to this Act, he shall, with reasonable

pronmpt ness, issue a citation to the operator. Each
citation shall be in witing and shall describe with
particularity the nature of the violation, including a
reference to the provision of the Act, standard, rule,
regul ation, or order alleged to have been violated. In
addition, the citation shall fix a reasonable tinme for
t he abatenent of the violation. The requirenent for
the issuance of a citation w th reasonabl e pronptness
shall not be a jurisdictional prerequisite to the
enforcenent of any provision of this Act (enphasis
suppl i ed).

Al t hough the parties were afforded an opportunity to file
post - heari ng proposed findings, conclusions, and supporting
briefs, they declined to do so. However, counsel were afforded
an opportunity to present argunents in support of their
respective positions during the course of the hearing and their
argunents in this regard have been fully considered by ne in the
course of these decisions. It should be noted that New River's
counsel candidly conceded that the critical issue in these
proceedi ngs concerns the propriety of an inspector issuing verba
citations which can subsequently be converted to wi thdrawal
orders. Counsel argued that the Act requires that all citations
be issued in witing with reasonabl e pronptness. 1In these
proceedi ngs, he contends that the effect of the inspector's
wi t hdrawal order was to close the m ne down before the underlying
citation was actually reduced in witing and served on mne
managenent. Counsel argued that before a w thdrawal order can
i ssue an operator nust be given a reasonable tinme to abate the
conditions or practices cited by the inspector as violations.
Here, counsel asserts that the withdrawal order was witten and
i ssued at the same tinme the underlying citation was issued (Tr.
145-147).

New Ri ver's counsel argues further that there is no evidence
that the inspector ever comuni cated the abatenment tine for
correcting the all eged accumul ations violation to mne
managenent, and that even if he did, there is nothing to suggest
t hat m ne managenent agreed or conecded that the tinme given to
abate the conditions cited was reasonable or that m ne managenent
under st ood precisely what the inspector had alleged in ternms of
any alleged violation (Tr. 148). Concedi ng that |nspector
Stevens may have assunmed that M. Hess accepted 8:30 a.m,
Cctober 29th, as the time fixed for abatenent, counsel argues
that it is also reasonable to assune fromthe record that M.
Hess al so assuned that only the area inby the roof fall |ocation
needed to be cl eaned, and that the confusion on the part of M.
Hess and | nspector Stevens obviously resulted fromthe fact that



not hi ng was i nmmedi ately reduced to witing on Cctober 28, when
M. Stevens initially observed the all eged accunul ati ons whi ch he
cited as a violation (Tr. 149).
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MSHA' s counsel argued that since the inspector ultimtely issued
the citations in witing to a representative of the mne operator
wi thin 24-hours of his observations of the conditions and
practices which he believed constituted violations of the cited
mandat ory standards, he conplied with the statutory nmandate that
they be issued with reasonabl e pronptness. Further, counse
argued that the mine operator in this case was not ignorant or
oblivious of the conditions which the inspector found during his
i nspection, nor was he ignorant of the fact that the inspector
woul d return to the mne the next day and issue the citations in
witing. Since nost the conditions cited as violations by the
i nspector were imedi ately abated, counsel asserts further that
t he operator knew precisely what the inspector had in mnd. In
support of this conclusion, counsel points to the fact that four
out of the five citations were abated the same day the inspector
observed the conditions (Tr. 11-12).

During the course of the hearing, New River's counse
conceded that he was not concerned over the anmount of the civil
penalties initially assessed agai nst the respondent for the
citations, and that the conmpany's concern is with the principle
of an inspector issuing oral citations and then | ater reducing
themto witing (Tr. 145). He does not assert that the penalties
are unreasonable (Tr. 159). Counsel further asserted that the
respondent is chiefly concerned over the w thdrawal order being
issued orally by the inspector, and he contended that the
i nspector's failure to reduce the underlying citation, as well as
the order, imediately to witing has led to the confusion as to
preci sely what was charged as a violation and what had to be done
to acconplish abatenent within a reasonable tinme so as to
precl ude any unreasonabl e shutting down of mne production (Tr.
150).

New Ri ver's counsel candidly conceded during the course of
the hearing that insofar as citati ons 888861, 888862, 883863, and
888865 are concerned, the respondent does not contest the fact
that the conditions or practices observed by the inspector as
stated on the face of the citations in question in fact existed
(Tr. 13, 158). Counsel candidly admtted that the thrust of the
contests, aside fromthe argunent that the citations were not
reduced to witing with reasonabl e pronptness, focuses on the
wi t hdrawal order and the underlying citation which preceded it
(Tr. 13).

Fi ndi ngs and Concl usi ons

Dockets WEVA 82-93-R, 82-94-R 82-95-R, 82-97-R and WEVA 82-173

Wth regard to the issue concerning the failure of the
i nspector to reduce citations 888861, 888862, 888863, and 888865
to witing imedi ately after he observed the conditions on
Oct ober 28, 1981, | conclude and find that on the facts of these
proceedi ngs the inspector did not act illegally or unreasonably.
He sinply forgot his citation forns and verbally advi sed nine
managenent's representative of his findings, specifically advised
himthat citations were in fact issued but would be reduced to
witing the next day when he returned to the nmine. Under these
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ci rcunstances, | conclude and find that the inspector acted with
"reasonabl e pronptness” as required by section 104(a) of the Act.
Further, fromthe record adduced in this case | cannot concl ude

t hat m ne managenent was prejudi ced or otherw se aggrieved by the
i nspector's failure to issue witten citations on the afternoon
of Cctober 28 before he left the mine site. Even though nine
superintendent Bays indicated that he specifically told the

i nspector that he would not accept oral citations, both he and
M. Hess candidly acknowl edged that the inspector discussed the
conditions and practices cited in the aforenentioned four
citations with M. Hess and that M. Hess knew precisely what he
was being charged with and what had to be done to acconplish
abatement. M. Hess acconpani ed the inspector during his

i nspection rounds, was wi th himwhen the inspector pointed out
the infractions, and M. Bays conceded that he was present in the
m ne office when the inspector discussed the conditions cited
with M. Hess after they canme to the surface

I conclude and find that MSHA has established the fact of
violations with respect to citati ons 888861, 888862, 888863, and
888865 by a preponderance of the credi ble evidence adduced in
t hese proceedings. 1In addition, on the facts presented here with
regard to each of those citations | further conclude and find
t hat abatenment was achi eved al npst instantaneously with respect
to citations 888862 and 888865. Accordingly, | cannot concl ude
that the tinme fixed for abatenent was unreasonable as to those
citations. Wth regard to citation 888861 the inspector
testified that the No. 2 belt conveyor tail roller condition was
corrected when he returned to the section on Novenber 3 and
term nated that citation. He also indicated that the condition
may have been corrected earlier, but that Novenber 3 was the next
opportunity he had to confirmthe abatenment. In these
circunstances, New River has not established that the tinme fixed
was unreasonable and | find that it was not. As a matter of
fact, M. Hess conceded that the roller repairs were "not that
i nvol ved" and that they were conpleted by the evening shift of
Cct ober 28.

Wth regard to the float coal dust citati on 888863,
I nspector Stevens testified that when he returned to the m ne on
October 29, the area which he had cited had been rock-dusted and
he term nated the citation that sane day. New River has advanced
no argunent that the tine fixed to abate these conditions were
unr easonabl e and | conclude and find that it was not.

In view of the foregoing findings and concl usions, citations
888861, 888862, 888863, and 888865 are all AFFIRVED, both as to
the fact of violations and the reasonabl eness of the tinmes fixed
for abatenent. |In addition, New River's contentions that these
citations were illegally issued because they were not reduced to
witing and served on the operator on Cctober 28, before the
i nspector left the mne site are REJECTED

Docket WEVA 82-96-R and 82-98-R

The question here is whether the failure by the inspector to



reduce the underlying citation to witing on the day of the
i nspection has resulted in prejudice to the respondent. Since
the citation served
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as the basis for the subsequent withdrawal order for failure to
timely abate the conditions cited, the circunstances surrounding
the issuance of both docunents becones critical. Citation No.
888864 (Exhibit G 4), describes the "conditions or practices" as
fol | ows:

Loose coal and coal dust 3 to 18 inches in depth were
present along the 3rd left section belt conveyor

begi nning 25 feet outby the 2nd fall and extending inby
for approximtely 100 feet.

The subsequent section 104(b) w thdrawal order, No. 888866
(Exhibit G6), states in pertinent part as follows:

No effort was nade to renpve the | oose coal and coa
dust fromunder and along the 3rd | eft section belt
conveyor.

The conditions observed by the inspector while underground
on Cctober 28, resulted in the subsequent issuance of a section
104(a) citation charging the respondent with a violation of
section 75.400 for failure to clean up certain accumul ati ons of
| oose coal and coal dust. The inspector orally advised M. Hess
on Cctober 28 that he had cited the violation, but stated that he
woul d reduce it to witing when he returned to the mne the next
day. Upon his return the next day, the inspector returned to the
| ocati on where he had previously observed the accumul ati ons, and
after concluding that no work had been done to cl ean them up he
advised M. Hess that he was issuing a section 104(b) closure
order. The witten citation and wthdrawal order were
subsequently served after the inspector cane out of the mne on
Cctober 29, and after the conditions were abated. In short, the
i nspector reduced the underlying citation, the w thdrawal order
and the terminations all to witing sinultaneously on Cctober 29,
but he back-dated it to show October 28, as the date of its
i ssuance.

In support of his citation, the inspector testified that
whi | e underground with M. Hess on October 28, he pointed out to
M. Hess the area where the accunul ati ons were |ocated. The
i nspector's testinmony is that the accumul ati ons were present
"around the fall area, and going inby toward the face fromthe
fall for an approxi mate di stance of 100 feet”. \Wen the
i nspector reduced the citation to witing on Qctober 29, he
described the |l ocation of the accumul ati ons as "begi nning 25 feet
outby the 2nd fall and extending inby for approximtely 100
feet". Thus, | conclude that it is reasonable to infer that the
i nspector was concerned about coal accunul ati ons extendi ng over
an area of approximately 100 feet, and that the basis for his
belief that a violation of section 75.400 occurred was the fact
that he saw coal accumul ations present over that distance.

M. Hess testified that when the inspector pointed out the
accunul ations to him it was his understanding that the
accunul ati ons were present for a distance of 100 feet, starting
at the roof fall location and going inby
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towards the working face. Thus, at this point in time while both
men were toget her underground on Cctober 28, it would appear that
there was a neeting of the minds. That is, both of them
apparently conceded the presence of coal accumulations for a
total distance of approximately 100 feet, starting sonewhere
around the fall area and proceeding i nby toward the working face.
M. Hess testified that while underground on Qctober 28, he and
the inspector wal ked over the fall, and after reaching the inby
side of the fall location the inspector advised himthat this was
the area that needed to be cleaned up. M. Hess testified
further that he advised the evening shift foreman that sanme day
that the area inby the fall needed to be cl eaned, and M. Hess
assuned that this had been done by the tinme the inspector
returned the next day.

The starting point of the location of the accunulations is
nmost critical to any determi nation as to whether the respondent
made any reasonable efforts to achieve conpliance. It is also
nmost critical to the question as to whether or not the inspector
conmuni cated to the respondent precisely what had to be done to
achi eve abatenment. As previously noted, a reasonable inference to
be drawn fromthe testinony of both M. Hess and the inspector is
t hat when they were both underground on Cctober 28, they agreed
that coal accunul ations were present at or near the |ocation of
the roof fall. However, the witten description of the
conditions cited by the inspector on the face of the citation
when he finally reduced it to witing on Cctober 29, gives the
i npression that the inspector started at a point outby the fal
for sone 25 feet and then added an additional 100 feet, thereby
giving the inpression that the affected area enconpassed a tota
of 125 feet. As a matter of fact, during the hearing the
i nspector candidly conceded that this was the case. He al so
conceded that his witten citation, nmade after the tinme he
initially verbally discussed the matter with M. Hess, caused
some confusion. Wat transpired after the inspector returned to
the m ne on October 29, supports a conclusion that there was sone
confusion and a discussion of this follows.

VWhen the inspector returned to the m ne on October 29, he
went underground to re-exam ne the area where he originally
di scovered the accunulations. He maintains that no work had been
done to clean up the accunulations. M. Hess maintains that the
area inby the fall had been cleaned up but that the inspector was
di sturbed because the area outby the fall had not been cl eaned,
and that this is what pronpted himto issue the w thdrawal order
Significantly, M. Hess indicated that the order was term nated
after the outby area, as well as the area on top of the fall, as
well as the area on either side of the fall, was cleaned up. In
short, M. Hess contended that the area which the inspector
expected to be cleaned up on Cctober 29, was not the same area
that he had in mnd when he verbally discussed it with himthe
day before. M. Hess indicated that the area which had been
cl eaned up enconpassed 75 to 100 feet, and he obviously believed
t hat abatenent was achieved. On the other hand, if the inspector
had an additional 25 feet in mnd, as well as the area
i mediately on top of the fall and to either side, then there



obvi ously has not been a neeting of the mnds as to precisely
what was required to achi eve abat enent.
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On direct exam nation, Inspector Stevens first testified that
fixed the abatement tine for the clean-up of the accunul ati ons as
8:30 a.m, Cctober 29. He stated that he believed this tine to
be reasonabl e because the accunul ati ons were "not that extensive"
and that one man working one shift could have cl eaned t hem up
within the tine allowed. He later testified that he did not
personally fix that time for abatement but that M. Hess
i ndicated to himon Cctober 28th while they both were underground
that the accumul ati ons woul d be taken care of the next day
(Cctober 29). The inspector's "narrative statenent” (Exhibit
G 6), states that "A 104(a) citation had been issued the day
before, and the operator said the condition would be corrected
but no effort was nmade to correct it", and M. Stevens testified
t hat when he asked M. Hess how | ong he needed to abate the
condi tions, M. Hess advised himthat he did not know and that he
had to check with m ne nanagenment first, but that M. Hess
assured himthe conditions would be taken care of "in the
nor ni ng" .

I nspector Stevens testified that when he went back to the
m ne on Cctober 29, to check on the accunul ati ons which he had
cited he found that they were "not that bad", and that after his
wi t hdrawal order issued it took approximately an hour and 15
mnutes to clean up and abate the order. M. Hess testified that
in order to abate the order seven to ten nen were assigned to

clean up the area outby the fall, and that it took an hour to
cl ean up the accunul ations on top of the fall, as well as to
either side of that |location. Gven these circunstances, | can

only concl ude that the presence of coal accunul ations at the fal
| ocation progressed froma situation which the inspector first
consi dered was "not that extensive", to "not that bad", to a
maj or cl ean-up operation requiring a crew of seven to ten men
shovel ing coal for approximtely an hour or nore both inby and
outby the fall, as well as on top of the fall and to either side.

I conclude and find that the preponderance of the evidence
est abl i shes the existence of coal accunul ations anobunting to a
violation of section 75.400. | cannot conclude that MSHA has
established that the inspector fixed a reasonable tinme for the
abatenent of the cited conditions, nor can | conclude that he
communi cated this tinme to mne managenent. | further find and
conclude that the failure by the inspector to reduce the section
104(a) citation to witing before he left the mne on Cctober 28,
at the conclusion of his inspection, prejudiced the respondent in
that it resulted in a withdrawal order based on certain alleged
conditions which were never fully conmunicated to mne
representative Hess. | accept M. Hess's testinobny that the area
inby the fall location had been cl eaned up and reject the
i nspector's assertion that the respondent nmade no effort to clean
up the cited accurmul ations. Had the initial accunulation
condition been reduced to witing by the inspector before he |eft
the m ne on October 28, even on a blank sheet of paper, he would
have had a better case to plead. Hi s failure to do so has
prejudi ced the respondent here since it subjected it to a
wi t hdrawal order for certain conditions which it reasonably
bel i eved had been taken care of.

he
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Al t hough | have concluded that the failure to reduce the section
104(a) citation has prejudiced the respondent's ability to nmake
any rational efforts at abatenent and conpliance, ny finding in
this regard is limted to that issue. Insofar as any violation of
section 75.400 is concerned, | cannot conclude that the
respondent was totally oblivious to the fact that a violation had
occurred. As a matter of fact, respondent does not dispute the
exi stence of accumnul ations of coal and the record establishes
that it abated what it believed to be the violative conditions.
Accordingly, I find that MSHA has established a violation of
section 75.400, and to that extent the section 104(a) citation
no. 888864 | S AFFI RVED

In view of ny findings and concl usi ons concerni ng the
i ssuance of the withdrawal order, the section 104(b) wi thdrawal
order, no. 888866 IS VACATED

Si ze of Business and Effect of Cvil Penalties on Respondent's
Ability to to Continue in Business

The parties have stipulated that the Siltix M ne enpl oyed
approxi mately 135 m ners and had an annual coal production of
175,000 tons at the tinme of the issuance of the citations in
question. | conclude that this was a nedi um sized m ning
operation, and | adopt the further stipulation that the penalties
assessed for the citations which have been affirmed will not
adversely affect the respondent’'s ability to continue in business
as ny finding on this issue.

Gavity

Wth regard to the two guarding citations (888861 and
888862), Inspector Stevens testified that no one was in the area
at the tinme he observed the conditions, the area is not one which
is heavily travel ed, and that normal operating procedures cal
for the belts to be shut down when they are cleaned or serviced.
In these circunstances, he believed that the possibility of any
injury occurring was renote, and I conclude and find that the
citations are non-serious.

Wth regard to the float coal dust citation (888863), while
the inspector did not believe that the nmere presence of such dust
presented a hazard, if it were placed in suspension and ignited
by a spark it could present a hazard. However, he indicated that
near by cables were properly insulated and he detected no stuck
rollers. Under these conditions, he concluded that the
possibility of any accident was rempte. Since the affected area
was not extensive, and taking into accound the inspector's
testinmony, | find that the citation is non-serious.

Citation 888865 is a permissibility violation concerning an
opening in a continuous mner contactor panel in excess of the
required .004 inches. The opening was .005 inches, but the
i nspector detected no nmethane in the area, the machi ne was
apparently shut down and an el ectrician sumoned i medi ately to
close the gap to the required neasurenent. Inspector Stevens



states that any hazard resulting fromthe condition cited was
i nprobable and I find that this citation is non-serious.
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Wth regard to the coal accumnul ations citation (888864),
I nspector Stevens testified that when he first observed the
conditions no one was in the area, all of the electrical cables
in the area were properly insulated, and he observed no stuck
conveyor rollers. In addition, the area where the roof fall had
occurred had been tinbered and supported, and he considered the
possibility of any fire to be renote. Under these circunstances
and conditions, | find that this citation is non-serious.

Negl i gence

I conclude and find that the respondent shoul d have been
aware of the two guarding conditions, as well as the presence of
float coal dust, and coal accunulations. These conditions should
have been detected during the preshift exam nation and the
respondent's failure to exercise reasonable care in this regard
constitutes ordinary negligence as to citations 838861, 888862,
and 888863, and 888864.

Wth regard to the permssibility citation (888865),

I nspector Stevens testified that the respondent may not have
known about the condition since it could have occurred during the
i ntervening requi red weekly inspections of the electrica
conponent in question. Under the circunstances, | cannot

concl ude that the respondent was negligent in this instance.

Good Faith Conpliance

Respondent exhi bited extraordi nary good faith conpliance by
i mediately correcting the belt roller guarding conditions and
the excess gap in the mner contactor panel. Abatenent of the
float coal dust condition was achi eved the sane day the citation
i ssued, and the accunul ati ons were cleaned up the next day.
have taken this in consideration in assessing civil penalties for
the af orenenti oned citations.

H story of Prior Violations

The parties stipulated that for the 24-nmonth period
precedi ng the i ssuance of the citations in question in these
proceedi ng the respondent had a history of 176 violations, eight
of which were violations of section 75.1722(a), 30 for violations
of section 75.400, and 22 for violations of section 75.503.

For an operation of the size and scope of the respondent I
do not consider the overall history of prior violations to be
particularly bad. However, it does indicate that respondent
needs to give nore attention to coal accunulations and to the
perm ssibility requirenments concerning electrical face equi pnent,
and | have taken the history concerning prior citations for
section 75.400 and 75.503 into account in assessing and
increasing the civil penalties for the citations which have been
affirmed in these proceedings.
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Docket No. WEVA 82-99-R

As pointed out earlier in these decisions, the parties
agreed that the citation issued in this case, No. 888867, is no
| onger in issue since the respondent-contestant paid the civil
penalty initially assessed by MSHA. The parties al so agreed that
the contest may be disnmissed as noot. Accordingly, this contest
| S DI SM SSED.

Penal ty Assessnents
In view of the foregoing findings and concl usi ons,
respondent is assessed civil penalties for the violations which

have been established as foll ows:

Docket No. WEVA 82-173

Citation No. Dat e 30 CFR Section Assessnent
888861 10/ 28/ 81 75.1722(a) $ 85
888862 10/ 28/ 81 75.1722(a) 80
888863 10/ 28/ 81 75. 400 75
888864 10/ 28/ 81 75. 400 250
888865 10/ 28/ 81 75. 503 50

$ 540

ORDER

Respondent 1S ORDERED to pay the civil penalties assessed by
me in the civil penalty case, in the amunts shown above, wthin
thirty (30) days of the date of these decisions, and upon receipt
of payment by the petitioner, the case is dismssed.

IT 1S FURTHER ORDERED:

1. By consent of the parties, Contested Docket WEVA
82-99-R | S DI SM SSED.

2. Section 104(b) Order of Wthdrawal No. 888866, Cctober
28, 1981, |S VACATED.

3. Section 104(a) citation nos. 888861, 888862, 8883863, and
888865 are all AFFIRVED, and Contested Dockets WEVA 82-93-R
83-94-R 83-95-R and 82-97-R, are all D SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



