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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , DOCKET NO. WEST 81-63-M
PETI TI ONER A/ C No. 10-00556- 05010
DOCKET NO. WEST 81-64-M
V. A/ C No. 10-01382- 05002
DOCKET NO. WEST 81-102-M
WASHI NGTON CORPCRATI ON, D/ B/ A/ A/ C No. 10-00556-05012 F
WASHI NGTON CONSTRUCTI ON COVPANY, DOCKET NO. WEST 80-285-M
A/ C No. 10-00556- 05008
RESPONDENT M NE: State Pit El 109 and
Dry Valley

DOCKET NO. WEST 81-351-M

A/ C No. 10-00634- 05004

M NE: Mnsanto Quartize Quarry
(Consol i dat ed)

DECI SI ON
Appear ances:

Ernest Scott, Esq., Ofice of the Solicitor
United States Departnent of Labor, 8003 Federal Building
Seattl e, Washi ngton 98174,

For the Petitioner

M. James A. Brouelette, Safety Oficer
P. O Box 8989, M ssoula, Mntana 59807,
For the Respondent

Before: Judge Virgil E. Vail

These consol i dated cases arising under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et seq. (Supp. Il
1979), "hereinafter the Act", involve the sane parties, and
petitions for assessnent of civil penalties by the Secretary
agai nst the respondent. A hearing on the above cases was held on
July 27, 1982, at ldaho Falls, lIdaho. The parties waived filing
post - hearing briefs.

DOCKET NOS. WEST 81-351-M and WEST 81-64-M

At the commencenent of the hearing, the Secretary noved to
di sm ss Docket No. WEST 81-351-Minvolving Ctation No. 353269
and Docket No. WEST 81-64-Minvolving Citation No. 350433. The
reason presented for dismssing these two cases was that the
principle witnesses, the mne inspectors, could not be | ocated
and therefore were unavail able for the hearing.
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Counsel for the Secretary stated that reasonable effort had been
made to | ocate the inspectors but due to the rel ease of these nen
fromtheir duties because of a reduction-in-force he was unabl e
to find them The Secretary stated that w thout this testinony,
he was unable to prove these cases. The notion was unopposed and
based on good cause presented, | granted sane.

DOCKET NOS. WEST 80-285-M and WEST 81-63-M

Regardi ng the above two cases, respondent had stated in the
answer in both cases the sanme defense, that is, the tineliness of
the Secretary in issuing its proposal for assessnent of a
penalty. It was agreed by the parties at the hearing that they
woul d present the facts at that tine for a ruling thereon

In Docket No. WEST 80-285-M Citation No. 351050 was i ssued
to the respondent on August 4, 1978 and abated on August 9, 1978.
Citation No. 349218 was issued on July 18, 1979 and was
term nated on January 30, 1980. On May 19, 1980, a petition for
the assessnment of a penalty was proposed for these two citations
by the Secretary and filed with the Comri ssion. On Decenber 10
1981, the Secretary filed a notion to anend its petition for
assessnment of penalty by vacating Ctation No. 349218 as he did
not believe that he could prove this citation. This nmotion is
granted and Citation No. 349218 is vacat ed.

In Docket No. WEST 81-63-M Citation Nos. 351056, 351057,
and 351059 were all issued to the respondent on August 4, 1978.
The date of termnation of all citations was August 9, 1978 and
t he proposal of a penalty was nmade on Novenber 13, 1980. The
Secretary filed its petition for assessnment of penalty on August
19, 1981. Respondent argues that Section 105(a) of the Act
requires that the operator nust be notified within a reasonable
time after the termnation of such inspection or investigation of
the penalty proposed. Respondent points out that in Docket WEST
No. 81-63-M the citations were term nated on August 9, 1978 and
penalty was not proposed until Novenber 13, 1980, which is nore
than two years later. |In Docket No. WEST 80-285-M the Citation
No. 351058 was term nated on August 9, 1978 and proposal for a
penalty was issued on March 11, 1980 which was over a year and a
half later. As to both cases, respondent contends that this
delay has prejudiced its ability to present a proper defense as
it was not feasible to preserve the necessary evidence and i s now
difficult to know what w tnesses would be required or avail able
for presentation at the hearing (Tr. p. 7 and 10).

The Secretary argues that the respondent must show it has
been prejudi ced by the delay and al so whether it had any defense
inthe first place for without a defense, the passage of tine
woul d not prejudice it. Al so, that the respondent was put on
notice that the violation existed and
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that it was reasonable to assune the respondent woul d preserve
such evi dence necessary in defense of its position in these
pendi ng cases.

The Secretary stated that the delay in filing the proposa
of a penalty in these cases was due to the fact that the
department responsible for processing these assessnments found its
est abl i shed nethod was not conpatible with the vol une of
citations issued and they had to change their procedures (Tr. p.
9-10).

In these two cases, | reject the Secretary's argunents.
Section 105(a) of the Act states in part as foll ows:

If, after an inspection or investigation, the Secretary
i ssues a citation under section 104, he shall, within a
reasonable tinme after the term nation of such

i nspection or investigation, notify the operator by
certified mail of the civil penalty proposed to be
assessed under 110(a) for the citation cited * * *
(Enphasi s added) .

Qovi ously, the words "reasonable tine" is crucial here. In
a recent decision, the Conm ssion considered a simlar defense as
that raised by the respondent here. In Secretary of Labor v.

Salt Lake Count Road Dept., 3 FMBHRC 1714, (July 28, 1981), the
Conmi ssi on reasoned that consideration of procedural fairness to
operators, must be bal anced agai nst the severe inpact of

di sm ssal of the penalty proposed upon the substantive schene of
the statute and, hence, the public interest itself. The

Conmi ssi on proposes two reasoned excuses to reach a fairness for
both parties in such procedural matters and states as foll ows:

In order to help strike a proper balance and to insure
that the Secretary does not ignore section 105(d)’'s
injunction to act "immediately", we hold that if the
Secretary does seek permission to file late, he nust
predi cate his request upon adequate cause. C. F. Valley
Canmp Coal Co., 1 FMSHRC 791, 792 (1979) (excusing the
late filing of an operator's answer for "adequate
cause"). Such a requirement will guard agai nst cases of
abuse and al so conports with anal ogous | eeway extended
to private litigants before the Comri ssion. Valley
Canp Coal Co., supra. Neverthel ess, cases may arise
where procedural justice dictates disnmissal. Wile the
requi renent of showi ng adequate cause for a filing
del ay may guard agai nst admi nistrative abuse, a stale
penal ty proposal may substantially hinder the
preparati on and presentation of an operators case.

The Conmi ssion therefore has established two tests to
determine if the late filing of the proposal is in substanti al
conpliance with the Act and,
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t herefore, should not be dism ssed. The Secretary nust show that
t here was adequate cause for the delay. The mine operator on the
ot her hand rmust show it has been prejudiced by the delay. These
two requirenents are bal anced agai nst each other with the scal es
wei ghi ng heavily on the side of enforcenent.

The above tests can be directly applied here. The del ay of
over two years in Docket No. WEST 81-63-M and over a year and a
hal f in WEST No. 80-285-Mis on its face a serious disregard of
t he objectives established by Congress for pronpt assessnment of a
penalty for effective enforcement of the Act. A reasonable tine
to i nmpl ement the assessnment procedures by the Secretary should be
condoned, but | am persuaded that the tinme limts of
reasonabl eness were violated in the above two cases. | also find
that the I engthy delay here has been inherently prejudicial to
the operator's preparation of a proper defense.

For the above stated reasons, the citations in Docket Nos.
VEST 81-63-M and WEST 80-285-M are di sm ssed with prejudice.

DOCKET NO WEST 81-102-M
STI PULATI ON

The parties at the hearing jointly agreed to submt the
above case upon a stipulation of the facts. The issue for
decision herein is, whether a violation of the Act occurred and,
if so, whether a penalty should be assessed, and, if so, what the
anmount of the penalty shoul d be.

The parties stipulated as foll ows:

1. Paragraph 1 of the petition for assessment of a penalty
is adm tted.

2. Respondent for all purposes of this proceeding is
covered by the Act.

3. At all times material to this action, the respondent was
engaged in the operation of a mne |located in Soda Springs,
Cari bou County, ldaho. The nane of such mne is Dry Valley M ne.

4. Respondent adnits paragraph Il of the petition for
assessnent of penalty.

5. As a result of an investigation of the aforesaid mne by
an aut horized representative of the Secretary of Labor on or
about Septenber 24 and 25 of 1980, G tation No. 350197 was issued
to the respondent.

6. A copy of said citation may be admitted i nto evidence
for the purpose of showi ng what was issued. (Joint Exhibit No.
6)
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7. Atotal penalty of $5,000.00 was proposed for the aforesaid
al | eged vi ol ation.

8. A copy of MBHA's assessed violation history report may
be admtted into evidence. (Joint Exhibit No. 5)

9. Respondent enpl oyed approximately 325 full tinme
enpl oyees from Sept enber, 1980 to Novenber, 1981. From Decenber,
1981 to the present tinme respondent has enpl oyed approximately 75
full time enpl oyees.

10. Respondent mined approximately 2.5 mllion tons of
phosphat e per year on a contract basis during the years 1980 and
1981.

11. Paynment of the proposed penalty woul d not affect
respondent's ability to continue in business.

12. Respondent denonstrated good faith in achieving
abatement after notification of the alleged violation

13. The investigation report of John M Mbore, netal and
nonmetal mne inspector, United States Departnment of Labor, may
be admtted into evidence as representative of facts supporting
the i ssuance of G tation No. 350197, and the facts pertaining to
t he acci dent which he investigated. (Joint Exhibit No. 4)

14. That it is Washington Construction Conpany's policy and
practice that enpl oyees engaged in noving rail cars wear safety
bel t s.

15. Respondent's enpl oyees are nmade aware at safety
meetings and in training, of the requirenent that they utilize
safety belts when engaged in noving rail cars.

16. Joint Exhibit No. 1 is a photograph of a portion of the
rail car in which Todd Martindal e was standing at the initial
time of the accident. The platform has been encircl ed.

17. Joint exhibit No. 2 depicts a full side view of the
type of rail car on which Todd Martindal e was standing at the
initial time of the accident.

18. Joint exhibit No. 3 depicts, anong other things, the
tipple which is in the i medi ate area where Todd Martindal e was
wor ki ng on the night of the accident.

19. Joint exhibits 1, 2, and 3 may be admitted into
evi dence. Each fairly or accurately represents the scenes
phot ogr aphed by M ne Safety and Heal th inspector John More.



~1812
DI SCUSSI ON
Foll owi ng a fatal accident which occurred at respondent's
m ne at Soda Springs, |daho, on Septenber 23, 1980, a duly
aut hori zed representative of the Secretary conducted an
i nvestigation and issued Citation No. 350197 alleging a violation
of 30 CF.R [55.15-5. The citation alleges as foll ows:

Todd Martindale, Social Security No. 518-94-7830,
victimof a fatality at the Dry Valley Mne Tipple, was
not wearing a safety belt at the time of the accident.
The victi mwas standi ng on the braking systens work
platformof the railroad car. The height of the
platformfromthe ground was approximately 7 feet. The
victi mwas knocked to the ground by cars up track
striking the cars being | oaded.

30 C.F.R [55.15-5 provides:

Mandatory. Safety belts and |ines shall be worn when
men work where there is danger of falling; a second
person shall tend the life |line when bins, tanks, or
ot her dangerous areas are entered.

Fromthe facts included in the stipulation and the argunents
of the parties at the hearing, it does not appear that there is
an issue as to how the accident occurred. Further, respondent
has a requirenent that enployees wear safety belts while noving
rail cars. Predicated on this, | find that there was a violation
of mandatory safety standard [55. 15-5.

The respondent argues that it has an established safety
program and that in force in that programis the requirenment that
men wear safety belts while noving rail cars. That the foreman
at the tine of the accident was having a problemw th start-ups
and did not have tinme to check each individual on the job. The
foreman was unaware of the fact that nen were not wearing safety
bel t s.

James A. Brouelette, safety officer for respondent,
testified at the hearing that they have had problens with mners
not wearing their safety belts and have threatened themwth
firing if they didn't conply. No one had been fired as the
operator has a large turnover of enployees and firing is the | ast
resort (Tr. p. 23-24). He argued that the operator had not
incurred an injury in the past for mners not wearing a belt or
been cited for this and that the violation was a result of
m sconduct on the part of the enpl oyee and should not be charged
as a violation agai nst the operator

Thi s argunent by the operator has been addressed by the
Conmmi ssion in the past. To prove a violation of the standard
i nvol ved herein, as with nost standards, "nonconpliance with the
standards ternms need only be
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shown Eastern Associ ates Coal Corporation v. Secretary,
4 FVMBHRC 835 (May 3, 1982). The nere occurrence of the
infraction of the safety standard constitutes a violation since
liability is inmposed on the m ne operator w thout regard to
fault. El Paso Rock Quarries, 3 FMBSHRC 35 (1981).

The failure of the miner in this case to wear the safety
belt resulted in his death. This was a violation of the
standard. Al though the operator had a rule regarding the wearing
of such belts, they also knew the nmen did not always conply and
shoul d have foreseen that an accident would result. The Court in
Hel denfels Bros. v. Marshall, 636 F. 2d 312 (5th Cr. 1981)
(unpubl i shed opinion), involving an accident which also resulted
solely fromfault on the part of an enployee, affirmed the
principle of both strict liability and vicarious liability
peculiar to the mne safety | aw and stated as foll ows:

Hel denfel s clains they were denied due process by the

i mposition of a civil penalty for this alleged
violation. Underlying this due process argunment is

Hel denfel's assertion that there was nothing they could
have done to prevent the accident in question. The
Secretary responds by pointing out the fact that the
Act inposes strict liability on operators for violation
of regulations. This argunment m sses the mark

Hel denfels is not claimng that it should not be held
liable since it was not negligent; Hel denfels argues
that it should not be held |iable because it did not
cause the violation of the regulation. However,
Section 110(a)(1) of the Act, 30 U S.C. [0820(a)(1),

aut hori zes assessnent of a civil penalty against the
operator of a mine when a violation of a mandatory
regul ati on occurs at the mne. Thus, Congress has
provided for a sort of vicarious liability to acconmpany
the provision for strict liability. (enphasis added).

Therefore, it is found that respondent is liable for the
violation of the mandatory safety standard conmitted by its

enpl oyee.
ASSESSMENT OF PENALTY

The remaining issue is the amount of the penalty to be
assessed agai nst the respondent. The amount of the penalty mnust
relate to the degree of the operator's culpability in terns of
wi | ful ness or negligence, the seriousness of the violation, the
size of the business, nunber of previous violations and
respondent's good faith in abating the violative condition

The stipulation in this case provided that respondent
operates a small to noderate size mine and the inposition of a
penalty in this case woul d
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not inpair their ability to continue in business. The history of
prior penalties as shown in joint exhibit No. 5 did not reflect a
| arge number of violations but did show several violations for

whi ch | arge assessnents were nade indicating several serious
types of violations involved. The respondent denonstrated good
faith in achieving abatenent after notification of the violation
in this case

The uncontroverted evidence of record shows that the
respondent made an effort to enforce safety rules at its nine
i ncluding the use of safety belts. The Secretary in its argunent
for a penalty related that the mne inspector represented to him
t hat respondent had a good safety policy. (Tr. p. 20) Further
t he acci dent was such that it inflicted injury resulting in death
only upon the enpl oyee hinself and not upon other enpl oyees.
However, there can be no shifting of responsibility from enpl oyer
el sewhere for maintaining strict enforcenent of its safety rules
and al though at times the operator may becone di scouraged, it
must still continue to press for conpliance fromits enpl oyees.
Because the record is void of evidence that the respondent was
willful or grossly negligent in enforcing conpliance with the
mandat ory standard herein, | believe a penalty [ ess than that
originally proposed is in order. However, because a grievous
injury resulted fromthe non-conpliance herein, a penalty of
$1500. 00 i s assessed.

ORDER
In Docket No. WEST 81-351-M Citation No. 353269 is vacat ed.
In Docket No. WEST 81-64-M Citation No. 350433 is vacat ed.

In Docket No. WEST 80-285-M Citation No. 349218 and 351058
are both vacated

In Docket No. WEST 81-63-M Citations Nos. 351056, 351057,
and 351059 are vacat ed.

In Docket No. WEST 81-102-M respondent is ORDERED to pay
the Secretary the sum of $1500.00 as a civil penalty for the
violation of 30 CF.R 55.15-5 within 40 days of the date of this
deci si on.

Virgil E. Vai
Admi ni strative Law Judge



