CCASE:

FMC V. SCL (MSHA)
DDATE:

19821007

TTEXT:



~1823

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

FMC CORPORATI ON, CONTEST OF Cl TATI ON PROCEEDI NGS
CONTESTANT
V. DOCKET NO WEST 81-131-RM
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH M NE: FMC
ADM NI STRATI ON ( VBHA) ,
RESPONDENT
SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( V5HA) , DOCKET NO WEST 81-234-M
PETI TI ONER
V. M NE: FMC

FMC CORPORATI ON,
RESPONDENT

Appear ances:

John A. Snow, Esq., VanCott, Bagley, Cornwall & MCarthy
Salt Lake City, Ut ah,
for the FMC Corporation

Robert J. Lesnick, Esq., Ofice of H

enry C. Mahl man, Associ ate Regi onal Solicitor

United States Departnent of Labor, Denver, Col orado,
for the Secretary of Labor

Before: Judge John J. Morris
DEC!I SI ON
In these consolidated cases the FMC Corporation, (FMJ),
contests an order of w thdrawal issued by the Mne Safety and

Heal th Administration, (MSHA), for an alleged violation of Title
30, Code of Federal Regul ations,
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57.6-177. (FOOTNOTE- 1) The Secretary of Labor, on behal f of MSHA, seeks

to inpose a civil penalty for the alleged violation.

Al'l of the proceedings herein arise under the Federal M ne
Safety and Health Act, 30 U.S.C. 801 et seq. (Supp. IIl, 1979).

After notice to the parties a hearing on the nerits was held
in Geen River, Wom ng on Septenber 2, 1981.

FMC filed a post trial brief.

| SSUES
The i ssues are whether FMC violated the regulation and, if
so, what penalty is appropriate.

SUMVARY COF THE EVI DENCE

Ammoniumnitrate, (ANFO, a blasting agent, has the
appearance and texture of BBs. The explosive is nixed with fuel
oil (Tr. 5 49). In its underground trona m ne FMC expl odes the
ANFO with high velocity cap and dynamite. These serve as a
primer. An 18 inch water bag acts as a stemmi ng device (Tr. 6,
11, 44).

After the blast the area is nmucked out. Roof bolts provide
overhead protection (Tr. 6).

On the day of the inspection an MSHA representative found
two msfires (Tr. 7, 8 P1, P2). Ignition wires were sticking
out of one of the drilled holes. FMC washed out the msfire
hol es after the w thdrawal order was issued (Tr. 9, P2).

The top hole: was shot "clear through" and both sides of
the hole could be seen. No cap or prinmer could be seen. No cap
or primer washed out (Tr. 9, 31, 39, 42-43, 50-51).
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The bottom hole: detonation wires were sticking out. It could
not be determined if the hole had fired. Only the blasting agent
(ANFO) coul d be seen in the hole (Tr. 50-51).

The hol es had been prined and fired on the swing shift the
previous night. This was 11 hours before the inspection (Tr. 12,
15). The day shift foreman hadn't seen the misfires (Tr. 13).

In everyday use ANFO is as inert as cenment. It is
insensitive to friction, drop weight, and cap sparks. Shooti ng
it with a bullet will not cause it to explode (Tr. 67, 68).

If over conpacted, as froma blast, ANFOw || desensitize
(Tr. 68). But the conpaction of ANFO to the point of being inert
cannot always be determ ned (Tr. 70, 74).

DI SCUSSI ON

MSHA' s witness defines a nisfire as a drilled hole | oaded
wi th explosives which did not fire on the initial detonation (Tr.
27) .

The Secretary's definition in Title 30, Code of Federa
Regul ati ons, Section 57.2 states:

M sfire means the conplete or partial failure of a
bl asti ng charge to expl ode as pl anned.

The facts here establish a violation of the regul ation
Both the top and bottom hol es had mi sfired.

The msfire in the top hole was somewhat nore obscure than
the bottom hole since it had "shot through,” that is, the hole on
t he back side of the blast would indicate that the primer and cap
had expl oded (Tr. 27). No evidence was presented as to precise
appearance of a drill hole after it is "shot through"

The msfire in the bottom hole was nore readily apparent
since the detonation wires were still hanging out of the hole
after the blast (Tr. 39, P2).

The presence of ANFO, the explosive, in the drill hole after
the blast, fairly indicates at least a partial failure of the
bl asting charge. 1t accordingly falls within the definition of a
msfire.
CONTENTI ONS

FMC contends that no msfire occurred, further, the dril
hol es contai ned only ANFO and, finally, that even if a violation
occurred the proposed civil penalty is excessive.
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FMC s initial contention is that the drill holes observed by the
MSHA i nspector were not misfires. This position evolves in this
fashion: 30 CF. R 57.6-8 (FOOTNOTE- 2) and 30 C. F.R 57.6-190 (FOOTNOTE- 3)
refer to anmoniumnnitrate as bl asting agents therefore amoniumnitrate
is not a "blasting charge" as contenplated in the regul atory
definition of a msfire.

FMC correctly observes that the term"blasting charge" is
not defined in the regul ations. However, a comon definition in
a mning dictionary is that a "charge" is the explosive that is
| oaded into the borehole for blasting. (FOOINOTE- 4) In short, the charge
is the total explosive package. In this case it includes the
primer, the ammoniumnitrate, and the dynanite

FMC pl aces consi derable reliance on the fact when the dril
hol es were washed out no cap or prinmer were observed. Therefore,
it concluded the holes contained only ANFO

FMC s view of the evidence is based on hind sight. Wth the
wires sticking out of the bottomhole a strong possibility of a
msfire existed. It is true that no cap or priner were found in
ei ther hol e but one cannot ignore the fact that sonme of the
material in the hole was originally a part of the explosive
charge. FMC aptly states that the obvious purpose of 30 C F. R
57.6-77 is to avoid the possibility of an unpl anned detonation of
a live charge. In short, what appears to be a msfire should be
treated as a misfire

FMC al so argues that any ANFO in the drill hole would have
been inert after an explosion. Therefore, it presented no
hazar d.
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| disagree. The evidence establishes that it is inpossible to
tell when and if a blast has conpacted ANFO to a point where it
beconmes inert (Tr. 70, 74).

The nexus of this violation lies in the fact that an
unpl anned detonation could have occurred had a cap, or a priner,
or ANFO expl oded after the initial firing. The possibility of
this occurring establishes that a msfire exists. This in turn
mandates the renedial action contained in Section 56.9-177.

FMC cites Day Mnes, Inc., 2 FMSHRC 1720, (1980), and Ml zer
Crushed Stone Conpany, 2 FMSHRC 2497, (1980). While these cases
i nvol ve the regul ation in contest Judges Koutras and More did
not address the issues raised here.

CIVIL PENALTY

The Secretary seeks to inmpose a civil penalty of $1000 for
this violation.

FMC asserts that the penalty is excessive. | agree. Wile
the gravity is severe the negligence is low. In the only the
prior citation against FMC involving a msfire the inspector
wrote up the citation as one invol ving unexpl oded materials (Tr.
84). Further, in this case MSHA issued the citation at 11 a.m
and the abatenment was acconplished 11:23 a.m (Tr. 18, Citation).
This would indicate rapid abatenent after notification of the
viol ation.

Considering the statutory criteria, 30 U.S.C 820(i), | deem
that a penalty of $200 is appropriate.

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng order

1. Citation 577230 is affirned.
2. A penalty of $200 is assessed.

3. The contest of Citation 577230 filed by respondent is
di sm ssed

John J. Morris
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 The cited regul ati on reads:

57.6-177 Mandatory. Msfires shall be reported to the
proper supervisor. The blast area shall be dangered-off unti
m sfired holes are di sposed of. \Were expl osives other than
bl ack powder have been used, m sfired holes shall be disposed of
as soon as possible by one of the foll owi ng nethods:

(a) Washing the stemm ng and charge fromthe borehol e
with water;



(b) Reattenpting to fire the holes if leg wires are
exposed; or

(c) Inserting new primers after the stenm ng has been
washed out.

~FOOTNOTE_TWOD

2 57.6-8 Mandatory. Ammoniumnitrate-fuel oil blasting
agents shall be physically separated from ot her expl osives,
safety fuse, or detonating cord stored in the sane magazi ne and
in such a manner that oil does not contami nate the other
expl osi ves, safety fuse, or detonating cord.

~FOOTNOTE_THREE
3 Sensitized Ammonium Nitrate Bl asting Agents Al of the
standards in this [057.6 in which the term "expl osives" appears
are applicable to blasting agents (as well as to other
expl osi ves) unless blasting agents are expressly excl uded.
Ceneral -- Surface and Under ground
57.6-190 Sensitized anmonium nitrate blasting agents,
and the components thereof prior to m xing, should be nm xed and
stored in accordance with the reconmendations in Bureau of M nes
Information Circular 8179, "Safety Reconmendations for Sensitized
Ammonium Nitrate Bl asting Agents,"” or subsequent revisions.

~FOOTNOTE_FQOUR
4 A dictionary of Mning, Mneral, and related terns, United
States Departnment of Interior, 1968.



