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Before: Judge Virgil E. Vail
JURI SDI CTI ON AND PROCEDURAL HI STORY
On June 21, 1979, an inspector enployed by the Mne Safety

and Health Admi nistration (hereinafter MSHA) issued an order of
wi thdrawal for the
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Ross shaft area fromthe collar to the 4500 foot |evel of the
Honest ake M ne of the Homestake M ning Conpany (hereinafter
Honest ake). The order of wi thdrawal was issued pursuant to
section 103(k) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. 813(k) (hereinafter the Act), based upon the inspector
being told by Homestake officials that there was snoke in the
Ross shaft area.

On August 22, 1979, a special inspection was conducted by
MSHA at the Honmestake M ne and citation No. 329655 was issued to
Honest ake pursuant to section 104(a) of the Act (30 U.S. C. [814)
al I egi ng that Honestake had worked miners in the Ross shaft area
in violation of the 103(k) w thdrawal order issued on June 21
1979. On February 6, 1980, Local Union No. 7044, District 33, of
the United Steel wrkers of America (hereinafter USWA) filed a
conpl aint for conpensation under section 111 of the Act (30
U S.C. [0821) for its nenbers who are enpl oyees of Honestake. On
February 19, 1980, MSHA filed a proposal for assessnment of a
civil penalty pursuant to section 105 and 110 of the Act (30
U S.C. 0815 and 820). On March 20, 1980, Honestake filed an
answer to MSHA' s proposal for assessnent of a penalty. On
Cct ober 30, 1980, Honestake filed a nmotion for summary deci sion
al l eging that USWA's conpl ai nt for conpensation was untinely
filed and an answer denying mners were required to work in areas
of the mine covered by the 103(k) order. On Novenber 28, 1980, an
Order was issued denying respondent's notion for sunmary deci sion
based upon a showi ng by USWA of good cause for its delay in this
matter.

These two cases were consolidated pursuant to Procedura
Rule 12 of the Federal M ne Safety and Heal th Revi ew Conmi ssion
29 C.F.R [02700.12 and a hearing was held in Lead, South Dakot a.
Al three parties filed post hearing briefs.

| SSUES

1. \Whether Honestake, having previously failed to seek
adm ni strative review of 103(k) order issued by MSHA i s now
foreclosed fromcontesting validity of the order in a 104(a)
penal ty proceeding and a section 111 conpensati on proceedi ng.

2. \Wet her Honestake worked miners in violation of a 103(k)
order on June 21, 1979, as charged by MSHA and, if so, the anount
of the civil penalty which shoul d be assessed?

3. \et her Honestake enpl oyees were forced to work in areas
of the mine in violation of the 103(k) order and, if so, whether
they are entitled to conpensation under section 111 of the Act
and, if so, the anobunt of conpensation which they are entitled to
recei ve?

4. Vet her Honest ake enpl oyees who reported for work on
June 21, 1979 at 6:00 a.m and were subsequently rel eased from
duty at 11:00 a.m as a result of the 103(k) withdrawal order are
entitled to conpensation under
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section 111 of the Act in addition to the four hours show up pay
provided for in Article 5, Section C(1) of the collective
bar gai ni ng agreenment between Honest ake and enpl oyees.

Sect i

APPL| CABLE LAW

on 103(k) of the Act, 30 U S.C. 0O813(k) (Supp. 111

1979), provides as follows:

30 C
herein as

Sect i

In the event of any accident occurring in a coal or
other mne, an authorized representative of the
Secretary, when present, may issue such orders as he
deens appropriate to insure the safety of any person in
the coal or other mne, and the operator of such mne
shal |l obtain the approval of such representative, in
consultation with appropriate State representatives,
when feasible, of any plan to recover any person in
such mine or to recover the coal or other mne or
return affected areas of such mne to normal

F.R 050.2(h) defines an "accident" as pertinent
fol | ows:

(6) An unplanned mine fire not extinguished within 30
m nut es of di scovery.

on 104(a) of the Federal M ne Safety and Health Act of

1977, 30 U.S.C. [O814(a) (Supp. 11, 1979), provides as foll ows:

Sect i

If, upon inspection or investigation, the Secretary or
his authorized representative believes that an operator
of a coal or other mne subject to this Act has
violated this Act, or any nandatory health or safety
standard, rule, order, or regulation pronul gated
pursuant to this Act, he shall, with reasonable

pronmpt ness, issue a citation to the operator. Each
citation shall be in witing and shall describe with
particularity the nature of the violation, including a
reference to the provision of the Act, standard, rule,
regul ation, or order alleged to have been violated. In
addition, the citation shall fix a reasonable tinme for
t he abatenent of the violation. The requirenent for
the issuance of a citation w th reasonabl e pronptness
shall not be a jurisdictional prerequisite to the

enf orcenent of any provision of this Act.

on 111 of the Federal Mne Safety and Health Act of

1977, 30 U.S.C. 0821, (Supp. I, 1979), provides in part as

foll ows:

If a coal or other mne or area of such nmne is closed
by an order issued under section 103, section 104, or
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section 107, all mners working during the shift when
such order was issued who are idled by such order shal
be entitled, regardless of the result of any review of
such order, to full conpensation by the operator at
their regular rates of pay for the period they are idled,
but for not nore than the bal ance of such shift. If
such order is not terminated prior to the next
working shift, all mners on that shift who are idled
by such order shall be entitled to full conpensation
by the operator at their regular rates of pay for the
period they are idled, but for not nore than four hours
of such shift. . . . \henever an operator violates
or fails or refuses to conply with any order issued
under section 103, section 104, or section 107 of this
Act, all mners enployed at the affected mne who woul d
have been wi thdrawn from or prevented from entering,
such mine or area thereof as a result of such order shal
be entitled to full conpensation by the operator at their
regul ar rates of pay, in addition to pay received for
wor k perfornmed after such order was issued, for the
peri od begi nni ng when such order was issued and endi ng
when such order is conplied with, vacated, or termnated
The Conmi ssion shall have authority to order conpensation
due under this section upon the filing of a conpl ai nt
by a miner or his representative and after opportunity
for hearing subject to section 554 of title 5, United
St at es Code.

STI PULATI ONS
Honest ake and the Secretary stipulated the foll ow ng:
1. Homestake is the operator of the Honmestake M ne.

2. Honestake is subject to the jurisdiction of the Federa
M ne Safety and Heal th Act.

3. The Administrative Law Judge has jurisdiction over this
pr oceedi ng.

4. Honestake is a large gold m ne operator

5. Honmestake's ability to continue in business after
i nposition of a reasonable civil penalty is not at issue.

6. The citation at issue was properly served on Honest ake.
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7. Honestake exhibited good faith in abating the contested
citation or order.

8. Honestake's history of previous violations will be
refl ected by MSHA' s conputer print-out of past violations subject
to review and concurrence by counsel for Honestake.

9. USWA and Honest ake stipulated to the identity of the
m ners, hourly wage rates, and work assignments relative to the
103(k) order issued on June 21, 1979 as set forth in Appendix "A"
attached hereto and i ncorporated herein.

SUMVARY COF THE EVI DENCE

Honestake is a large gold mne located in Lead, South
Dakot a, the deepest |evel being 8000 feet underground. The nine
has three distinct ventilation systens including three air intake
and two exhaust shafts. The Ross and Yates shafts, |ocated
approxi mately one-half mle apart and descendi ng parallel from
the surface collar to the 4550 foot |level are the two main
access, hoisting, and ventilation shafts.

At the start of a working shift and preparatory to going
underground, mners walk to and assenble in the "ranp" which is
an area constructed of concrete and steel |ocated approxi mately
20 feet below the surface collar.

The first working level |ocated 100 feet bel ow the surface
collar of the Ross and Yates shafts is a haul age-way called a
trammay. Oe is hoisted up the shafts and dunped in crushers and
bins located in the tranway to be [ ater haul ed al ong the tramay
to the mll. The tramnay runs partly underground and partly
above ground with a portion covered by a snowshed for protection
fromthe weather. The tramnay is open at both ends to the
at nosphere and i s not dependent upon the ventilation systens
served by the Yates and Ross shafts. Doors are installed at the
entrances to the shafts to prevent intake of air fromthe
ventilation systemto enter the trammvay or air fromthe tramay
to enter the shaft. The trammay runs approxi mately 300 yards
underground at the 100 foot |level fromthe Ross shaft to the
first open portal or open surface area and connects with the
trammay fromthe Yates shaft and continues on to the mll which
is | ocated above ground.

On June 21, 1979, at 6:00 a.m, miners being lowered in the
Ross shaft to comrerce working the day shift reported the snell
of wood snoke fromthe 2000 foot to the 4500 foot |evel. Sam
G over, acting safety director for Honmestake, was notified of the
snoke and called Earl Phel ps of the safety departnent at
approximately 6:10 a.m to go underground to investigate. Phelps
rode the man-cage down the Ross shaft checking for "bad air" with
a Drager tester. Phelps testified that CO (carbon nonoxi de) was
not detected in the shaft until he reached the 2150 foot |evel
where he got out of the man-cage and conducted several tests. A
| evel of CO at the 2150 foot |evel
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at 6:25 a.m was tested at 90 parts per mllion. Larry Isaac, a
m ner who had been | owered before Phel ps, reported that the snell
of wood snoke was stronger on the 2600 foot |evel than it was on
the 2150 foot level. Phelps reported this information to Sam

G over and it was decided not to |ower any nore mners and that
those m ners who had previously been | owered woul d be taken out
of the mne. Phelps continued on to the 2600 foot |evel and
tested for COfinding 90 parts of CO per mllion at that |evel
but further testing at the 4800 and 5000 foot |evels reveal ed
only traces of CO  Phel ps continued checking areas until 9:30
a.m at which tinme he returned to the surface. The mners who
had been |l owered earlier were all renoved from underground by
7:30 a.m

Ray Smith, mne superintendent, was in the ranp area of the
Ross shaft at 6:10 a.m when the report of the snmell of wood
snoke in the shaft was received and remained in that area unti
10:30 aam Smth testified that he had several conversations
with the miners assenbled in the ranp area to keep them i nfornmed
as to the results of the investigation into the cause of the
snoke. At 7:00 a.m an announcenent was made by authority of Ray
Smith, to the mners assenbled in the Ross shaft ranp area that
any m ner who chose to could go hone and woul d receive four hours
show up pay as provided in the Union's contract w th Honest ake.
It was al so announced that managenent thought the m ne would be
cl eared of snoke during the day-shift and that the m ners would
be allowed to go to their regular working places. A few niners
left at this tine and sonme left later on in the norning, the
exact nunber bei ng unknown.

At approximately 9:15 a.m, the remaining nmners were told
to report to their bosses for reassignnent to other jobs. Three
bosses were selected for clean-up in the trammay area and three
for clean-up around the headframe and the mners remaining in the
ranp area were assigned to these bosses. It took approximately
15 to 30 minutes to assenble the mners and take themto their
respective job assignnments. At 11:00 a.m, the miners fromthe
Ross shaft area who were not allowed to work at their regularly
assigned | ocations and duties were released to go home. This was
the end of the four hour show up period.

At 7:30 a.m, on June 21, 1979, Dallas Tinnel, president of
[ ocal union 7044 of USWA at Honest ake tel ephoned the MSHA of fice
in Rapid City, South Dakota to report high levels of CO and snoke
in the Ross shaft of the Honestake Mne. At 8:10 a.m on the
same day, Sam Grover tel ephoned MSHA's office and nade a simlar
report. At 10:00 a.m, MSHA inspectors WIIliam Donl ey, Wayne
Lundstrom Quy Carstens and Jeram Sprague arrived at the mne to
i nvestigate the reported incident.
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A neeting between MSHA i nspectors and nmenbers of Homest ake's
managenment was held in the map roomof the mine office at which
time a discussion occurred as to what Honestake's nanagenent had
determ ned was the cause of the CO and snoke in the Ross shaft
area. Mnagenment stated that there were concentrations of CO
fromthe 2150 foot level to the 4500 foot |evel of the Ross shaft
and that a sizeable VCR (vertical crater retreat) blast had been
set off at the 4243 D stope, 9 |ledge 4700 | evel at the end of the
night shift at approximately 3:30 a.m on June 21, 1979.
Honest ake' s managenent was of the opinion that the wooden spacers
used in the VCR blast had ignited and was the source of the wood
snoke smell which the miners on the day shift encountered as they
were lowered in the shaft and that this "bad air" was being
exhaust ed outside through the ventilation system Inspector
Donl ey asked of managenent if they had positively determ ned that
the VCR bl ast was the cause of the CO and snoke. Menbers of
managenent stated that they could not be certain but they were
reasonably certain that there was not a fire in the nine

At 10:12 a.m, follow ng the above di scussi on and upon an
order from supervising inspector Donley, inspector Lundstrom
i ssued 103(k) order No. 329637 (FOOINOTE- 1) which states as follows:

H gh concentration of COin Ross shaft fromcollar to
4500" level. Al persons except Conpany officials,
MSHA per sonnel and Union representatives are not
allowed in the area until an investigation has been
made to determ ne the concentration of CO and ot her
gases.

Fol | owi ng further discussions with managenent, Donl ey instructed
Lundstromto insert the word "area" after the words "Ross shaft”
in the order and told them he woul d exclude the Ross shaft itself
fromthe 103(k) order so that the shaft could be used to | ower
men and materials if it was necessary to fight a fire. Donley
further explained to managenent that areas bel ow the 4500 foot

| evel of the Ross shaft and all of the Yates shaft were not to be
i ncluded in the order based upon information from managenent t hat
there was no evidence of CO or snoke in those areas. The tramay
was never discussed at this neeting.

After the 103(k) order was issued, the MSHA inspectors,
m ners and managemnent representatives went underground and
i nspected the various levels of the Ross shaft fromthe 4100 to
4850 foot |evels taking various readings for air contam nants.
Based upon this inspection, the 103(k) order was term nated at
1:45 p.m on June 21, 1979. A neeting was held at the m ne on
the foll owi ng day, June 22, 1979, between MSHA inspectors and
Honest ake' s managenent to di scuss the procedures foll owed by
Honest ake t he day before.
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On August 21, 1979, Donley received a tel ephone call from Tinne
requesti ng MSHA investigate conplaints of mners that they were
forced to work on June 21, 1979 in violation of the 103(k) order
Donl ey and Lundstrom nmet with Tinnel and several mners that day
and on the follow ng day, August 22, 1979, Citation No. 329655
was i ssued to Honestake alleging a violation of section 104(a) of
the Act and alleging as foll ows:

On June 21, 1979, Homestake officials worked
approximately 30 nen in violation of a 103(k) order
nunber 329637 issued 10: 12 hours June 21, 1979. (FOOTNOTE- 2)

This citation was termnated i nmedi ately as the condition
conpl ai ned of no | onger exi sted.

DI SCUSSI ON

The first issue to be addressed is whet her Honestake, having
previously failed to seek adm nistrative review of the 103(k)
order issued on June 21, 1979, is now precluded fromcontesting
the validity of the order in the subsequent 104(a) citation and
section 111 conpensati on proceedi ngs?

Al of the parties herein contend, and I must concur, that
there is no specific provision, either in the Act or the
Conmmi ssion's Rules of Procedure, 29 CF. R Part 2700, setting
forth what procedures should be followed in contesting a 103(k)
order, be it adm nistrative or otherwise. Qher sections of the
Act do specifically provide for adm nistrative review Under
section 105, 30 U S.C. [815(d), an operator may contest a
citation or order issued pursuant to section 104 of the Act and
orders issued under section 107 of the Act before the Federa
M ne Safety and Heal th Revi ew Comm ssion (hereinfater the
Conmi ssion), pursuant to the |anguage of section 107 itself. (FOOTNOTE-

3)
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Honest ake argues that the reason there is no nmention in the

Conmi ssions Rul es of a procedure for review of a 103(k) order is
that such an order does not entail or contenplate the issuance of
a citation or proposal for a penalty. | reject this argunment as
there are nore than a few cases reported up to the present tine
in which both the 103(k) order and either a citation or
conpensati on proceedi ng foll owed. Harman M ning Corporation v.
Secretary of Labor, AAAF. 2d AAA (4th Gir.

1981) (Unpubl i shed), Secretary of Labor v. MIler M ning Co.

Inc., Docket No. WEST 81-267-M (August 1982), Secretary of Labor
v. B & N Construction, Inc., Docket No. WEST 80-226 and 260-M
(1981).

The Secretary argues that Homestake failed to raise this
issue inits July 3, 1980 prehearing statenment and shoul d not be
allowed to raise it at this tine. He also contends that
Honestake is precluded fromraising the validity of the order in
a 104(a) proceeding having failed to do so prior to its issuance
and cites as its authority therefore CF &I Steel Corporation v.
Morton, 516 F. 2d 868, 871-872 (10th Cr. 1975).

USWA argues that Homestake was required to raise the
validity of the 103(k) order within 30 days of its issuance for
the reason that the Conm ssion Rules provides tine frames of 30
days to contest other orders. It suggests that although such
ref erences do not specify such 30 days for a 103(k) order, a tine
frame should be no nore or |ess than those established for al
ot her orders under the Act.

| reject all of these argunents as there appears to be no
doubt that the operator has a right to adm nistrative appeal of a
103(k) order. In the case of Anerican Coal Conpany v. United
States Department of Labor, 639 F. 2d 659, (Tenth G r. 1981), the
Court considered the fact that there was no provision within the
Act for admnistrative review of the 103(k) order but concl uded
such a right existed and stated as foll ows:

We do not believe, however, that nerely because 30

U S.C. 0O813(k) makes no specific references to

admi ni strative review, such omi ssion neans that there
is no admnistrative review. A reading of the entire
Act, coupled with its legislative history leads us to
conclude that the action taken . . . under 30 U.S.C
0813(k) (section 103(k)) was subject, first to

adm nistrative review, with final action by the Review
Conmi ssion to then be subject to judicial reviewin the
appropriate Court of Appeals under 30 U.S. C. [816.

The Conmission in the case of Secretary of Labor v. Eastern
Associ at ed Coal Conpany, Docket No. HOPE 75-699 (1980)
considered the right to appeal an order issued under section
103(f) of the Coal Act of 1969, 30 U.S.C. [801 et seq.

(1976) (Amended 1977), which is the statutory predecessor to
section 103(k) of the 1977 Act. The Comm ssion concl uded that
there was no
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express provision precluding a review of such order and agreed
with the Board of Mne Operators conclusion that the Interior
Secretary had established an adm nistrative adjudication system
for review of 103(f) orders and further concluded that the

Conmi ssi on succeeded to the Interior Secretary's powers to

adj udi cate the cases under consideration relating to this

secti on.

That Homestake has a right to contest the validity of the
103(k) order issued on June 21 1979, appears clear fromthe
decisions in the Anerican Coal and Eastern cases. However,
neit her case addressed the question of when such an appeal nust
be commenced or whether its validity would be precluded from
being raised in a subsequent case involving a 104 citation or a
conpensati on proceeding. The Secretary cites the Court's
decision in CF& Steel Corporation v. Mrton, 516 F. 2d 868,
871-872 (10th G r. 1975), as authority for his argunent against
Honest ake raising the issue. This case arose under the 1969 Coa
Act and is distinguishable fromthe present case in that the
wi t hdrawal order in the CF& case was issued under section 104(a)
of the Act and provision is nmade under the Act requiring that
admi ni strative review of such order nust be obtai ned under
provi sions of section 815 prior to the expiration of 30 days of
the issuance or nodification of such order. | find that there is
a di stinguishing feature between 103(k) orders and those
contenpl at ed under section 104 and 107 of the Act. The 107 order
is issued in the event of an imm nent danger occurring in the
m ne which may or may not give rise to a subsequent citation and
proposal for a penalty against the operator. Usually a citation
is included as part of the basis for issuing orders under section

104 and 107 of the Act. |In those cases involving accidents,
section 103(k) provides for the issuance of orders " . . as
appropriate to insure the safety of any person in the coal or
other mne . . . ." (enphasis added). The issuance of

citations as a result of such an occurrence, if such arises,
usual ly woul d come |later. The Commission in the Eastern case in
footnote No. 6 stated as foll ows:

. t he phil osophy of review of both the 1969 and
1977 Acts is that operators are to conply with
adm nistrative orders first and litigate their merits
| ater

Thi s phil osophy is nost appropriate when applied to those
situations involving accidents in the mnes. It follows that an
operator should not be expected to file for an adnministrative
review of the order until he has been notified that the Secretary
believes that a violation occurred in connection with the
acci dent which gave rise to the order. Prior to the notice or
i ssuance of a citation, the operator would not |ikely have cause
for requesting a review and only after such notice or issuance of
a citation and anticipation of a proposal for a penalty does the
validity of the order becone material. Also, the very sane
evi dence involved in the
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validity of the order may be material to consideration of the
citation although the basis for the issuance of the order is

sacrosanct. | therefore conclude that Homestake had the right to
have the validity of the 103(k) order reviewed in the present
104(a) citation and conpensation proceeding. | also find that

the general denial in the respondent's answer raises this issue.
Al the parties at the hearing and i n subsequent post-hearing
briefs were given anple opportunity to present evidence on this
matter and argue the | aw and facts as pertinent therein.

Havi ng concl uded that Homestake has the right to
adm nistrative review of the 103(k) order in this case, the next
guestion is whether or not such order was valid.

Honest ake argues that the 103(k) order was vague and
indefinite and that it was erroneously issued because there was
neither an "accident” or an "unplanned fire" as contenplated in
the Act.

| reject Honestake's argunents and find that there was a
valid basis for issuing the 103(k) w thdrawal order on June 21
1979. The pertinent portion of 103(k) of the Act provides that
in the event of any accident occurring in a coal or other mne
an aut horized representative of the Secretary may issue such
orders as he deens appropriate to ensure the safety of any person
in the coal or other mne. (30 CF.R 0813(k). It is apparent
that this section is broad enough to pernmt the closing of any
section of or the whole m ne upon the occurrence of an accident,
if under the circunstances it is deened appropriate. The
Secretary's regulations at 30 C F.R Part 50 provides severa
definitions of an accident. The one applicable here is section
50.2(h)(6) which states in part as foll ows:

Acci dent neans,

An unpl anned mne fire not extinguished within 30
m nut es of discovery.

Honmest ake contends that the evidence of record does not
establish that there was an accident on June 21, 1979 within the
meani ng of the Act and that the "bad air" detected in the mne
was a result of the VCR blast which was planned and set off at
the end of the night shift. On the other hand, the Secretary
contends that there was an acci dent which warranted the inspector
i ssuing the order of withdrawal. He relies on the fact that the
i nspectors upon arriving at the mne over 6 hours after the VCR
bl ast were i nformed by Honestake managenent that they had found
hi gh concentrations of COin the amount of 90 parts per mllion
on the 2150 | evel and that they were not certain as to the cause
al t hough they believed it was a result of the VCR bl ast.

A reasonabl e assessnent of the facts known by Homest ake at
6:30 a.m pronpted managenent to withdraw the mners fromthe
Ross shaft that nmorning. Further, as late as 10: 00 a.m when the
i nspectors arrived,
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Honest ake managenent had not made a positive determ nation as to
the cause of the CO and snell of wood snmoke in the shaft. Based
on these facts, it is reasonable for the inspectors to believe
there were grounds to issue the 103(k) order for the health and
safety of the miners. |f subsequent investigation reveal ed that
the condition causing the CO and snoke in the shaft had abat ed,
this would not nmake the original decision wong. However, the
facts support the conclusion that the results achi eved by

Honest ake with their VCR blast were unplanned and that it was not
correctly determned within 30 minutes of the blast that a fire
did not exist. The evidence established that thousands of board
feet of pine spacers were used in the blast and this could have
caused the wood snell and COin the shaft. It is clear to ne
that section 103(k) of the Act clearly authorized the inspectors
to issue the order of w thdrawal on June 21, 1979. The plain

| anguage of this provision of the Act and rel ated regul ati ons
aut hori zes respresentatives of the Secretary to i ssue such orders
as they deem necessary to protect the health and safety of the
mners. As the conditions existed at the time of the inspectors
arrival at the mne, a prudent reading of the potential perils
warranted the action taken in issuing the order and conducting

t he subsequent inspection of the affected area. Until the

i nspectors could be assured there was no further danger to the
mners froma fire or CO the issuance of the 103(k) order was
val id and proper.

The next question to be considered in these two cases is
whet her Homest ake wor ked miners on June 21, 1979 in violation of
the 103(k) order. To resolve this issue, a determ nation nust be
made as to the scope of the area of the mne intended to be
covered by such w t hdrawal order.

Honest ake argues that the order was vague and indefinite as
to the area of the mne that MSHA i nspectors intended to have
mners withdrawmn from A review of the evidence shows that the
order was issued at 10:12 a.m in the nmap room of the m ne
of fice. Charles Tesh, m ne production superintendent testified
that he was present and had a discussion with the inspectors when
the order was witten and it initially stated that the area to be
cl osed was "The Ross shaft."” Tesh told the inspectors that this
created many probl ens, including being unable to make anbul ance
runs fromthe 4500 foot |evel to the surface which m ght be
necessary as the other areas of the m ne were operating. Al so,
Tesh argued that if the shaft was totally shut down Homest ake
woul d be unable to bring materials into the mne. Further, that
the Ross shaft was a fresh air intake systemand there were no
contam nants in the shaft itself. He testified that the
i nspectors then offered to nodify the order by inserting the word
"area" after the word shaft which would all ow Honest ake to
continue to use the hoist. Honestake agreed to this and the
order was so nodified. Tesh testified that fromthis discussion
he understood that once the inspector inserted "area" into the
103(k) order, that the Ross shaft itself was not closed and only
the area between the 2150 and the 4550 was closed. He recalled
no di scussion regarding the trammay, although he knew nen were
working there. Allen S. Wnters, general m ne nanager, was



present at this meeting and
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testified that follow ng the i ssuance of the order, he expl ai ned
to Ray Smith that it covered the Ross shaft down to the 4500 foot
| evel and fromthe outer stations where they T off to the various
drifts.

The Secretary contends that the order as witten was clear
as to its meaning by reason of common usage of the terns in the
body of the order and rejects the argunments of Honestake that the
order was vague

A careful review of all of the testinmony convinces ne that
t he menbers of Honest ake's nmanagenment and inspectors fully
di scussed the areas intended to be covered by the order at the
nmeeting in the map roomof the mne office and resol ved what ever
di fferences they had or anticipated fromsuch closure at that
time. Al of the witnesses agreed that the tramay was not
di scussed at this tinme. Inspector Donley was famliar with the
various areas of the mine as his testinony was that he had
started inspecting the Honmestake mne in 1972. Al so, various
menbers of Honest ake's nmanagenent testified that they knew nen
were working in the tramway when the order was issued and did not
di scuss the consequences of this in relationship to the scope of
t he order.

In view of the above, either the parties to the discussion
of the area to be covered by the order at the time of its
i ssuance did not consider the tramway a part of the Ross shaft or
did not consider that area to be potentially hazardous to the
heal th and safety of the miners working there. The tramway by
description, as deduced fromthe evidence of record, is,
di stingui shable fromthe drifts that connect with the Ross shaft
at the various levels. It is |ocated 100 feet under the collar
and runs approximately 300 yards underground in the area of the
Ross shaft. However, the trammay runs both underground and on
the surface and al so connects with the Yates shaft. |Its source
of air supply is independent of the Ross shaft which receives its
air fromthe outside through its portals. Wnter described the
trammay as a tunnel that begins on the north side of the nountain
and travels through to the south side with doors that are kept
cl osed at the Ross shaft so that fresh air fromthe outside does
not enter the shaft fromthe trammay. He stated that
traditionally he did not consider the trammay a part of the mne

Based upon the above testinony and all of the other evidence
of record | find that the tramway as |located and utilized in the
Honest ake mi ne was not understood to be covered by the order as
i ssued on June 21, 1979 and it was not a violation of the 103(k)
order to work miners therein. | am persuaded by the evidence
that it was not just a mstake that the trammay was not di scussed
at the neeting in the mne office when the order was issued but
rather was not a concern to the parties at that time. Further
there is no evidence that any danger existed to the mners in the
tramnay area fromthe CO or snoke in the Ross shaft. Therefore,

I find Homestake did not violate the 103(k) order when it
continued to work the trammay crew after the order was issued or
assigned mners to clean-up in the trammay area June 12, 1979.



Citation No. 329655 is hereby vacat ed.
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The remai ni ng question to be decided is whet her the Homest ake
enpl oyees who showed up for work on June 21, 1979 at 6:00 a.m
and were subsequently released at 11:00 a.m are entitled to
conpensati on under section 111 of the Act for the bal ance of
their shift in addition to the four hours show up pay provided
for in their collective bargining agreenent.

A review of the evidence shows that the facts are not in
dispute as to this issue. On June 21, 1979, at approximtely
6:00 a.m the mners assigned to work in the Ross shaft area
arrived at the ranp area to prepare to go to their designated
work areas. Due to the snell of wood snmoke and CO in the Ross
Shaft, the mners who had been | owered were renoved and the
remai ning mners were not allowed to enter the mine. After an
i nvestigation of the cause of the COin the shaft, Honmestake nade
a determnation that the miners would be assigned to other work
duties until 11:00 a.m and then sent hone. Honestake paid the
m ners four hours of show up pay in accordance with the provision
of their collective bargaining agreement with the USWA

Charles Tesh testified that the miners in the ranp area that
nmorni ng were kept advised of the progress being nmade by Homest ake
in investigating the "bad air"™ in the shaft and that a deci sion
was made by managenent and announced by Tesh to the mners at
8:53 a.m that they would be assigned to crews for work in the
trammay and headfrane areas and woul d be sent hone at 11:00 a.m
The evidence further shows that the mners were assigned to the
work crews and arrived at their various assigned areas around
10: 00 a.m or shortly thereafter. The 103(k) order was issued at
10: 12 a. m

A careful review of section 111 of the Act and prior
deci sions of the Comm ssion support the position of the USWA
herein. The first sentence of section 111 of the Act reads as
fol |l ows:

If a coal or other mine or area of such mne is closed
by an order issued under section 103, section 104, or
section 107, all mners working during the shift when
such order was issued who are idled by such order shal
be entitled, regardless of the result of any review of
such order, to full conpensation by the operator at
their regular rates of pay for the period they are
idled but for not nore than the bal ance of such shift.
* * * (Enphasis added).

The purpose of the above section is to provide limted
conpensation solely for regular pay | ost because of the issuance
of an order designated in that section

Honest ake argues that it had infornmed the mners prior to
the tine the order was issued that concentrations of gas in the
affected area of the m ne had exhausted and they could go back to
wor k. However, the mners
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wer e unconfortable about the situation and did not want to go to
work in that area of the m ne. Honestake then made the deci sion
between 8:30 a.m and 9:00 a.m not to have the miners return to
the affected area but to pay the mners 4 hours show up pay.
Honest ake argues that the decision in UMM v. Eastern Associ ated
Coal Corp., 3 FMSHRC 1175 (May 11, 1981) applies. | find a

di stinction exists between the situation in the present case and
that which occurred in Eastern, supra, wherein the mners had

wi thdrawn fromthe mne prior to the issuance of an order to

observe a nmenorial period which the union had contracted for. In
t he case involved here, the Honestake miners were idled by the
sanme condition which led to the issuance of the order, i.e., the

snoke and COin the shaft on June 21, 1979. There was therefore,
a clear "nexus between the underlying reasons for the idl enment
and pay | oss and the reason for the order”. Id at 1178. The
reason for the issuance of the withdrawal order was the existence
of the "exigent or energency conditions"” created by the
conditions in the Ross shaft portion of the mne. 1I1d. at 1178.

Honest ake al so argues that the miners were not idled by the
order, but rather a nutual decision was made between managenent
and the miners to not return to production prior to the issuance
of the order. They cite Royal Coal and Cowi n and Company, Inc.
2 FMBHRC 1738, (July 7, 1981) and contend that this supports
their position that mners are entitled to conpensation only if
they are "idled by" such an order and that in the instant case,
the mners were not idled by the order as they were assigned to
ot her areas of the mine and working therein when the order was
i ssued.

The argunment above m sses the mark in that the claimherein
for conpensation does not cover the period when the mners were
working at the tranway and head frame. It is for the bal ance of
the shift after the mners had put in their four hours and were
sent home. The decision in the Royal Coal case, supra. supports
the USWA argunment. The decision states:

Royal and Cowi n concede that the mners idled in the
shift in which the order was issued are entitled to
full compensation for the balance of that shift at
their regular rate of pay . . . The di spute over
conpensation here at issue concerns the second part of
section 111. * * *

The claimin the instant case is simlar to the facts in the
case of UMM v. A d Ben Coal Company, 3 FMSHRC 2793, (Decenber 7
1981) where a fire occurred at approximately 7:30 a.m in the "A"
shaft and mners were i Mmediately withdrawmn. At 8:15 a.m an
i nspector for MSHA issued a 103(k) withdrawal order. At 12:45
p.m the order was nodified to allow rehabilitation of the area
and to resunme nornal operations. The afternoon shift worked
their full shift for that day but the norning shift was paid
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four hours reporting pay pursuant to the USWA contract. The
operator in above case raised the sane argunents as Honest ake
does in this case and the Judge found such argunments without

nerit and stated as foll ows:

In the legislative history acconpanyi ng section 111
Congress nade cl ear ™" m ners shoul d not | ose pay
because of the operator's violation, or because of an

i mm nent danger which was totally outside their
control." (Enphasis added). S. Rep. No. 95-181, 95th
Cong. 1st Sess. 46-47 (1977), in Legislative History of
the Federal M ne Safety and Health Act of 1977, at
634-635. * * *

Honest ake' s argument that they voluntarily wi thdrew the
m ners before the 103(k) order was issued, and therefore the
m ners were not wthdrawn by the order and should not have
conpensati on under section 111 is rejected. In dinchfield Coa
Co., 1 IBVMA 31 (1971), the forner Board of M ne Operators Appeals
rejected a sinmlar argunent and said that

. [r]egardless of the sequence of the events or
the met hod by which the mners were originally
wi thdrawn, a mne, or section thereof, is officially
cl osed upon the issuance of an order pursuant to 104,
and the mners are officially idled by such order

In this proceeding, the nmners were working at other jobs
when the 103(k) order was issued at 10:12 a.m, but they were
officially idled by the order when they were sent honme at 11:00
a.m Those 117 miners listed in Item 4, page 2, 3 and 4 of the
stipulation entered into between Honestake and USWA are entitled
to full conpensation for the balance of their shift at their
regul ar rate of pay, which pay is in addition to the show up pay
they received for the first four hours.

The USWA failed to request interest in either their petition
for conpensation, or at the hearing, or in their briefs. However,
t he Conmi ssion considered this situation in Peabody Coal Conpany
v. Secretary of Labor and UMM, 1 FMSHRC 1785 (Novenber 14, 1979)
and stated as foll ows:

Furthernore, to deny interest would be to award the
m ners |l ess than the full conpensation nandated by
section 110(a).

Al t hough the Peabody case, supra, concerned the 1969 Act, the
application of this provision is the same as section 111 in this

instance. In that case the Conmi ssion awarded interest at the
rate of six percent per year fromthe date conpensation was due
to the date paynment was nade. However, | find it nore reasonabl e

at this time to award interest at the rate of 12 percent per year
fromthe date conpensation was due to the date paynent is nade.
This is in accordance with the "nake whol e" policy of the Act to
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award interest on the sunms due miners fromthe date of idlenent
to the date of paynment. UMM v. Youngstown M nes, 1 FMSHRC 990
(August 14, 1979); UMM v. Beatrice Pocahontas Co., 3 FMSHRC
2004, 2013 (August 27, 1981); Johnny Howard v. Martin Marietta
Corp., 3 FMSHRC 1876 (July 31, 1981); UMM v. O d Ben Coa
Conmpany, 3 FMBHRC 2793 (Decenber 7, 1981). The decision that 12
percent interest, rather than 6 percent awarded in Peabody is
based upon a realistic viewthat the rate of interest has risen
to new |l evels within the past year and even at that rate is bel ow
the rate of interest in nost comercial transactions.

CONCLUSI ONS OF LAW

Based upon the entire record in these two cases, and
consistent with the findings enbodied in the narrative portion of
this decision, the follow ng conclusions of |aw are made:

(1) The Commi ssion has jurisdiction to hear and decide this
matter.

(2) Honestake, having previously failed to seek
adm nistrative review of the 103(k) order, is permtted to
contest the validity of the order in a 104(a) penalty proceedi ng
and a section 111 conpensation proceeding filed as a result of
such order.

(3) Honestake did not violate the 103(k) order by worKking
mners in the tramway for the reason that it was not within the
scope of the order.

(4) The 117 miners identified in section 4, pages 2, 3, and
4 of the stipulation entered into between USWA and Honest ake
(Addendum A) are entitled to full conpensation at their regular
rate of pay for the balance of such shift in addition to the show
up pay they received for the first four hours.

(5) In addition to the above, the 117 miners are entitled
to interest on the bal ance of pay they are due at the rate of 12
percent fromthe date the conpensation was due to the date
paynment is made.

ORDER

WHEREFORE, for the reasons herein before given, it is
or der ed:

(A) That Citation No. 329655 issued on August 22, 1979 is
her eby vacat ed.

(B) The conmplaint for conpensation filed on February 6,
1980, is granted, only in part, as it pertains to those 117
mners listed in section 4, pages 2, 3, and 4 of the stipulation
(Addendum A), and Honestake is
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ordered to pay the 117 mners listed therein, within 40 days from
the date of this decision, full conpensation at said nmners
regul ar rate of pay for the period described as the bal ance of
such shift. The conpensation shall be paid with interest at 12
percent per annum from June 21, 1979, to the date of paynent.

Virgil E. Vai
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Exhibit P-1.

~FOOTNOTE_TWD
2 Exhibit 2

~FOOTNOTE_THREE
3 30 U.S.C. 2700.20 of Conmi ssion rules states as foll ows:

. . . (a) Section 105(d) of the Act, 30 U S.C. O
815(d), provides, in part: If within 30 days of receipt thereof,
an operator of a coal or other mne notifies the Secretary that
he intends to contest the issuance or nodification of an order
i ssued under section 104 . . . the Conm ssion shall afford an
opportunity for a hearing Coe

30 U.S.C. 2700.21 Conmi ssion's Rules provides as

fol |l ows:

. (a) When to file an application for review of
an order of wi thdrawal issued under section 107 of the Act, 30
US C 0817, . . . shall be filed within 30 days of receipt by
t he applicant of the order sought reviewed .
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Addendum " A"
STI PULATI ON

The undersigned representatives of the above capti oned
parties, pursuant to a stipulation entered on the record at the
cl ose of the hearing held in the above captioned matter, hereby
submt the following witten stipulation for the Court's
consi derati on:

1. The follow ng enpl oyees of Respondent did work their
full and normal ly assigned shift on June 21, 1979, as the "normal
trammay crew' in Honestake Mne, with the trammay bei ng shown on
exhibits which were entered at the time of hearing. These
enpl oyees reported to work at the Yates Shaft work area and are
as follows:

M ners Submtting Conplaint Hourly WAge Rate
For Conpensation June 21, 1979
Janes Vitel $ 7.55
Linda Washburn $ 7.55
Robert Ford $ 7.55
Gary Rath $ 7.55

2. It is further agreed that the exact anount of tine

that the above nanmed enpl oyees were in fact perform ng their work
duties in the allegedly affected area of the 103 C osure O der
which is the subject of this litigation, cannot be exactly

cal cul ated, nor has any testinony been submtted on the part of
the Petitioner setting forth the exact anount of time these

enpl oyees were in the allegedly affected area while performng
their duties on June 21, 1979, during their normal eight-hour
shift.
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3. It is further stipulated by the parties that the enpl oyees
listed below were in fact assigned clean-up duties in the "Ross
Tramvay Area" of the Honmestake M ne on June 21, 1979, between the
hours of 10:12 a.m and 11:00 a.m of that day,
enpl oyees whose normal work area was the "Ross Shaft"”, who had
and were paid for a total of
four hours of work that day. These enpl oyees and rates of pay

shown up for work on June 21, 1979,
for that day are as foll ows:

M ners Submtting Conplaint
For Conpensation

Paul Sterk

Davi d Hol nes

Roger Meyer

Don Mayhugh

Barry Martin

Leo Lipp

Donald Hiltebridle, Jr.
Her bert Burnett
Kennet h Rowan
Char | es Dor ot hy
Leroy Bertsch
Adam Lewi s

Har ol d Covel |

Homer Wat son

Ber nard Zastrow

Ri chard Wi se
Terry All erdings
Davi d Fredericksen
Fred Raubach

and were

Hourly Wage Rage

Jun

e

AP APRL
NNNNNNNNNNNNNNNNNNN

4. 1t is further specifically agreed by the
t he enpl oyees and miners |listed bel ow were paid four
"show up" pay, per contract agreenent for June 21, 1979, and were
rel eased fromtheir jobs at 11: 00 a.m on June 21, 1979. The
followi ng are the names and rates of pay of these enpl oyees and

m ners for that date:

M ners Submtting Conplaint
For Conpensation

Bob L. Perry

James R Richard
Jeronme A. Wallin
Broderick E. Stevens
Ken Britigan
WIlliamJ. Cooper
Donal d S. Sanders
Darwi n R Al di nger
Gary J. Bown
Cerald A C enent
Cl aude E. Crane

21,

.55
.55
.55
.45
.55
.55
.55
.55
.07
.55
.55
.45
.55
.55
.55
.55
.55
.55
.55

part

1979

i es that
hour s

Hourly WAge Rate
June 21, 1979

PR PRPRLPLBHD
NNNNNNO NN

01
07
07
70
70
33
55
55
45
07
.45
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Ant hony Desi none, |1
Duane Di |l | man
Leonard O Dittus
Jerome G Feterl
Leonard Feterl

Janet M Fonder
Charles G GCeffre
Lennie R G ove

Hi | mur E. Hanson
Ron R Hayes

Donal d J. Hendrickson

Stephen A Kil ner
Kat herine L. Kinball

Ri chard R Kl ei nheksel

Don J. Kl ei nheksel
Arlen D. Kline
Robert J. Kruske
Herbert L. Burnett
Richard Cottrill
Thomas E. Jones
Barry E. Martin
Donal d E. Mayhugh
Roger D. Meyer
Paul V. Sterk
Paul Strecker
David L. Sykes
Wesl ey A. Schaffer
Ricky D. Allen
Charl es Cul ver
Keith M Ehnes
Lowel | D. Labau
Jimy D. Snow
James J. G osek
Raymond S. Grosek
Daryle J. Poling
Terry J. Werners
Mark J. Geffre
Norman E. Stuen
CGeorge J. Huck

Ral ph Huck, Jr.

M chael R 1saak
John P. Kraft
Kenneth E. Prue
CGerald L. Renpfer
Denni s D. Shunmacher
Jerry L. Barton
Russell L. Burton
Javier Barrios
Blain M Brown
Robert L. Carl
Charl es B. Donner
Donald J. Gfford
Al bert Gantz
Raynmond F. Hertel

L R R R R R R R R L R R R R R R R R R R R R R R R
NNNNNNNNNSNNNNNNSNNNSNNNSNSNNSNNNNNNNSNNSNSNNNNNONNNNNNNNNNNNNO

70
45
55
55
55
45
45
07
45
07
45
07
07
55
70
26
55
55
45
55
55
45
55
55
55
33
55
55
55
55
55
55
55
55
55
55
45
45
55
55
55
55
55
55
55
55
55
55
33
55
55
55
55

.55
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Ral ph L. Long
Robert G Murray
Larry D. Ostwald
Joseph J. Shi nabar ger
G arence W Young
Vernon W Fi sher

Ri chard A Coetz
Pal mer E. Carlson
Terry R Allerdings
Leroy E. Bertsch
Barry J. Brierly
Harold G Covel |
Charl es G Dorothy
David D. Frederickson
Roger G Hanson
Donald L. Heltibridle
Adam S. Lew s

Leo J. Lipp
Fredrick L. Rauback
Homer W Wt son

Ri chard W Wi sz
Bernard F. Zastrow
Timothy P. Dillman
Ceci| Hol man

David J. Hol nes
Everett A Johnson
M chael A Kil ner
Donald R King

Rick J. Tinnell
Bruce A. Tracy

Joe B. Sterna
Robert C. Steeves
Julius E. Adam
Henry J. Bowers
Leonard R Bow i ng
Jimy R Dower
Ceorge T. Gross
WilliamA. Hall

John B. Perkovich, Jr.

Robert W Rai nes
Dal e L. Rear

James F. Richards
Kenneth J. Rowan
Leo Silvernagel
Donal d D. Spry
Ramon N. Sterry
Deborah M Wbod
Al fred H Brinkman
Laver ne Cal dwel |
Oren Kni ghtlinger
Edgar Mt chl er
Charl es Wi tschich

L R R R R R R R L R R R R R R R R R R R R
NNNNOONNNNNNNNNNNNNNNSNNNNSNNSNNNNNNNSNNSNNNNSNNNSNNNSNNNSNNN

.55

55
55
55
55
55
55
55
55
55
18
55
55
55
55
55
45
55
55
55
55
55
55
55
55
55
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55
45
55
55
55
45
33
55
45
55
45
45
45
45
45
07
55
55
45
70
70
55
55
55
55
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