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Appearances: W F. Taylor, Esq., Trial Attorney, Ofice of the Regiona
Solicitor, U 'S. Departnent of Labor, Nashville, Tennessee
Messrs Wayne W C ark and Jack D. Bush, Co-Oaners, NBC
Energy, Inc., Prestonburg, Kentucky

Bef ore: Judge Kennedy
Statement of the Case

This matter is before ne on the Secretary's unopposed notion
for sunmary disposition. The notion is supported by (1)
affidavits of the federal mne inspectors responsible for the
charges made, (2) answers to interrogatories by M. Cark on
behal f of the corporate respondent, NBC Energy, Inc. (NBC), (3)
depositions of the co-owners and principal officers of NBC
Messrs O ark and Bush, (4) the transcript, exhibits and decision
of the trial judge in Secretary v. NBC Energy, Inc., 4 FNMSHRC
1498 (August 2, 1982), and (5) financial statenents and corporate
and individual tax returns of the corporate respondent and its
co-owners for the period July 1979 through May 1982.
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The principal issue presented is whether inposition of the
penal ti es proposed, $1,680, for the ten violations charged, wll
adversely affect the ability of the corporate respondent and its
co-owners to continue in business. After discovery, the Secretary
i nvokes the alter ego or "single enterprise entity" doctrine to
pierce the corporate veil of NBC and its affiliated corporation,
C&B Coal Comnpany (C&B), and thereby subject NBC, C&B, their
successor corporations and their co-owners, Messrs Clark and
Bush, to liability for the penalties proposed.

The Suprenme Court has encouraged use of the "single
enterprise entity" theory to penetrate schenes that enpl oy
corporate shells or proprietary corporations to circunvent
enforcenent of regulatory statutes and orders. NLRB v. Deena
Artware, Inc., 361 U 'S 398, 403 (1960). (FOOTNOTE- 1)
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Thus, in Deena Artware, supra, the Court held that a regulatory
agency is entitled to show in an enforcenment proceeding that a
group of "separate corporations are not what they appear to be,
that in truth they are but divisions or departnments of a "single

enterprise” . 1d. at 402.

A subsidiary issue is whether the penalties proposed are
excessive to the policy of deterrance and should, therefore, be
reduced to nore realistically reflect the seriousness of the
vi ol ati ons char ged.

Under the Commission's rules when a notion for sunmary
decision is nade and supported as provided in the rule, an
adverse party may not rest upon the nere allegations or denials
of his pleadings, but his response, by affidavits or as otherw se
provided in the rule, nust set forth specific facts showing there
is a genuine issue for trial. |If he does not so respond, sunmary
decision, if appropriate, will be entered against him
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Because the operator has the burden of proof on the issue of
financial jeopardy and appears pro se, the trial judge has
subj ected the Secretary's notion and evidence to close scrutiny
and nade an i ndependent audit and de novo eval uation of the
propriety of granting the notion. Applying this standard, | find
there is no triable issue of fact and that the Secretary is
entitled to summary decision as a matter of |aw (FOOINOTE- 2)
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Fi ndi ngs and Concl usi ons

The Capitalization of NBC

The corporate respondent, NBC Energy, Inc., a Kentucky
corporation, began operating the No. 1 Mne, a non-union mne,
near Coal Run, Pike County, Kentucky on or about July 23, 1979.
The conpany ceased active operations at the mine on or about My
17, 1982, and was i medi ately succeeded by Wayne Clark, Inc., a
Kent ucky corporation owned by the sane individual, Wayne d ark,
who appears on respondent's behalf in this matter and who
succeeded to sole ownership of NBC in February 1982. The ten
vi ol ati ons charged occurred during the period April 1981 through
Septenber 1981 at a tine when Wayne C ark and Jack Bush, who al so
appears on behal f of respondent in this proceedi ng, each owned
50% of NBC.

Wayne C ark, the president of NBC functioned as the outside
man and managed busi ness. Jack Bush, the vice president and
secretary of NBC, functioned as the inside man and was in charge
of producing coal. As M. dark noted, they started the business
on a "shoestring.” dCark, Bush and a nan nanmed Stanl ey Neese
each put up $1,000 for a total capitalization of only
$3,000. (FOOTNOTE- 3) Neese dropped out in 1980 and thereafter Cark and
Bush owned equal shares of NBC. The conpany operated on a fi scal
year that ran fromJune 1 to May 31.
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Operation of NBC and C&B

According to Bush, Cark worked only part tinme, about 20
hours a week, at managing NBC. Bush as m ne superintendent and
foreman worked nore or less full tinme on the production end of
t he busi ness. (FOOINOTE- 4) NBC was incorporated May 29, 1979 and
operated the m ne under a | ease from Kentucky Coal Conpany.

Kent ucky Coal paid NBC a royalty on the coal produced that
averaged $16.00 a ton. |In February 1982, C ark bought out Bush's
interest in NBC and after May 1982 decl ared NBC i nsol vent and
conti nued the business through Wayne d ark, Inc., another of M.
Clark's proprietary corporations.

At the tine it conmenced operations, NBC owned $28, 000 worth
of mning equi prent. (FOOTNOTE- 5) It |eased equi pnent from Kentucky Coal
for which
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it paid an equipnent rental of $61,571.61 during its first year
of operations. It also |eased equi pmrent from C& Coal Conpany,
Inc. C& was a non-operating conpany jointly owed by O ark and
Bush. C&B becane inoperative in Septenber 1979, a few nonths
after NBC began operations. C& was shut down because it was
subj ect to the collective bargai ni ng agreenent between the BCOA
and the UMMA. M. dark testified that C&' s m ni ng equi prent
was not needed to operate the No. 1 Mne because the "Kentucky
Coal Conpany had enough equi prrent at the NBC Energy Nunmber One
Mne to operate it." (FOOTNOTE- 6) Despite this, Cark and Bush | eased
C&B' s equiprment to NBC. The first year's rental on unneeded

equi pnent that Cark valued at only $60, 000, was $116, 720. 26.
During its second year of operations, NBC paid C& an additiona
equi pnent rental that totalled $61,112. (FOOTNOTE- 7) NBC apparently
continued to pay an equi pnent rental to C& until some tine

bet ween February and May 1982 when NBC turned operation of the
No. 1 Mne over to Wayne Clark, Inc. | find this |easing
arrangenent was not a bona fide arnms-1length transacti on and was
designed to cloak the true nature of the financial condition of
the affiliated corporations and their co-owners. | also find (1)
that as the controlling stockholders of NBC and C& O ark and
Bush were at all tines relevant the beneficiaries and true
parties in interest with respect to revenues and i ncome received
and di sbursed
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by NBC and C&B and (2) that the corporations were the nere alter
egos of the two individuals and part of a single, integrated,
econom c entity.

Anal ysis of NBC and C&B' s Fi nancial Condition

An analysis of the financial condition of the single
enterprise entity (NBC, C&B) as disclosed by unaudited data and
the testinony of C ark and Bush discloses the follow ng. For the
period ending May 31, 1980, NBC had gross revenues of $1,061, 591
but clained a net |oss of $108,860. |Its item zed cost of
production included the $116, 720 paid C& for equipnment rental as
wel |l as $76, 700 paid C& for managenent fees. During the first
year of operations, Cark and Bush took their salaries fromthe
sunms paid C&B for managenent fees and drew no salaries from NBC
Cark was paid a salary of $30,975 and Bush was paid $32,975. It

is not clear what the remainder of this fee was used for. |If the
managenent fee is considered a wash, the revenue fromthe
equi prent rental still nore than offset the claimed | oss of

$108, 860 and resulted in a profit before taxes, and after
handsone sal aries, of alnpbst $8,000, a four fold return on each
individual's initial investnment of $1, 000.

Further analysis shows NBC s profit was even greater because
G ark and Bush charged as a cost of production the unpaid civil
penal ti es assessed agai nst NBC by MSHA. For the first year of
their operations this totalled $8,026 and for the second year
$19,859. Penalties are, of course, a cost of doing business, but
they are not tax deductible. (FOOTNOTE- 8)
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Nor, in my view, is it proper to consider unpaid penalty
assessnents as contributing to an operator's financial inpairnent
where the nonies were actually used to fund operations.

Thus, instead of net |osses for the first year of operations
NBC, C&B and their owners had a return on investnment during that
tinme of sonething Iike 100% on equi prent rental al one ($60, 000,
investment v. $117,000 rental). In fact, M. Cark admtted that
the first year rental arrangenent between C& and NBC resulted in
a profit to C& of approximately $37,000. In addition, as we
have seen, each individual took home a salary of over
$30, 000. ( FOOTNOTE- 9)

For the second year, it appears the equi pnent rental was
$61, 112, nost of which was sheltered by a $50, 000 deduction for
depreciation. NBC al so paid C& $13, 650 for managenent fees
during the second year. During the second year, Bush was paid a
sal ary by NBC of $34, 450 plus $6, 825 in managenent fees by C&B
for a total conmpensation of $41,275. Cdark was paid a salary of
$28, 320 by NBC plus $6,825 i n nmanagenent
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fees by C&B for a total conpensation of $35,145. dark, who

wor ked at managenent only part tinme, curtailed his salary in the
l[atter part of 1980 but still drew a salary from NBC of

approxi mately $23,000 in 1980. The anmount of M. Cark's
unearned or investnent inconme fromC& for the second year was
not disclosed. It nust have been substantial since C& reported
rental incone for that year of $87, 000.

Furthernore in the second year NBC s gross profit woul d have
been $105,492 if the equipnent rental siphoned off by C& for the
benefit of O ark and Bush had been avail abl e as operating or
wor ki ng capital for NBC. Even after paying managenent fees and
adm nistrative salaries to Oark and Bush of $76,420 this would
have |l eft NBC a net profit before taxes of approximately $16, 000.
Again, it was the diversion of working capital coupled with the
initial undercapitalization that created the illusion of a |osing
operation that was, in fact, quite profitable. Even nore
profitable than appears fromthe face of the financial records
because al mbst $20,000 in accrued but unpaid assessments were
di verted and expended for purposes that apparently served the
personal interests of Cark and Bush. Thus, NBC s profit before
taxed during its second year may actually have been al nost
$36, 000.

The unaudited records of NBC s third, and |ast year of
operations, May 1981 to June 1982, shows NBC produced
approxi mately 60,000 tons of coal at a gross revenue of
approxi mately $975,000. Net earnings after all expenses for the
first eight nonths totalled $16,900. M. Cdark's salary for this
peri od was at | east $20,000 and M. Bush received approxinately
$30, 000. Again neither individual's investment incone was
di scl osed.
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The Successor Corporations

After Messrs Clark and Bush dissolved their association in
February 1982, M. dark decided to declare NBC "insolvent," to
rent NBC s equi pnment to his successor proprietary corporation,
Wayne Clark, Inc., and to continue operation of the No. 1
M ne. (FOOTNOTE- 10) M. Bush, also, and w thout interruption, continued
in the business as the J& Coal Conpany, operating the No. 2 Mne
in Pike County, Kentucky. There is no suggestion, let alone
evi dence, that payment of the nodest penalties assessed for these
ten violations would create any cash fl ow probl em or otherw se
have an adverse effect on the continued viability of either of
the two successor corporations. (FOOTNOTE- 11)
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I find that NBC, C&B, J&L and Wayne C ark, Inc. were and are the
alter egos of their individual owners, Cark and Bush, and that
to recogni ze them as separate corporate identities would nerely
further a schene to circunvent effective enforcenent of the M ne
Safety Law. There is for application therefore the principle
t hat :

Al t hough a corporation and its sharehol ders are deened
separate entities for nobst purposes, the corporate form
may be disregarded in the interests of justice where it
is used to defeat an overriding public policy. New
Colonial Ice Co. v. Helvering, 292 U S. 435, 442
(1934); Chicago M & St. P.R Co. v. Mnneapolis Gvic
Assn., 247 U. S. 490, 501 (1918). In such cases, courts
of equity, piercing all fictions and disguises, wll
deal with the substance of the action and not blindly
adhere to the corporate form Bangor Bunta Operations
v. Bangor & AR Co., 417 U S 702, 713 (1974).

The precedents establish there where, as here, a closely held
proprietary corporation is undercapitalized, and its financial
resources drained off by the controlling stockhol ders the
corporate formmy be disregarded if its recognition as an entity
separate and distinct fromits ownership will enable the
corporate shield to be used to defeat a regulatory statute
Schenley Distillers Corp. v. United States, 326 U S. 432, 437
(1945); Bruhn's Freezer Meats v. United States Dept. of Agr., 438
F.2d 1332, 1343 (8th Cr. 1971). See also 1 Fletcher

Cor porations %745 (Rev. Ed. 1974).
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Further, it is clear that where enforcenent of a regulatory
statute or order may be frustrated because a corporation has been
i nactivated, dissolved or rendered judgnent proof while the
i ndi vidual s invol ved under the cl oak of a new corporation
continue to engage in proscribed activities the corporate fiction
will not be permitted to "stand athwart"” the regul atory purpose.
Bruhn's Freezer, supra; Capital Tel ephone Conpany, Inc. v. FCC,
498 F.2d 734, 738 n. 10 (D.C. Cr. 1974). Under these and
simlar circunmstances a federal regulatory agency is entitled to
| ook through the corporate veil and to treat the individua
owners and the separate entities as one for purposes of
regul ation. CGeneral Tel. Co. v. United States, 449 F.2d 846, 855
(5th Gr. 1971).

I ndeed, the fiction of a corporate entity nust be
di sregarded whenever it has been adopted or used to defeat a
par amount public policy such as that designed for protection of a
vital national resource--the nation's mners. This doctrine is
firmy entrenched in our jurisprudence. See cases collected in
footnotes 95, 107 of Quinn v. Butz, 510 F.2d 743 (D.C. Gir.
1975); 1 Fletcher, Corporations %7%741-46 (Rev. Ed. 1974).

Consequent |y, whenever recognition of the corporate device
will frustrate the clear intendenent of the | aw such as the
ability of the Government to collect taxes or penalties, the
courts have not hesitated to ignore the fiction of separateness
and approve a piercing of the corporate veil. Valley Finance,
Inc. v. United States, 629 F.2d 162, 171 (D.C. Cr. 1980);
Casanova Guns, Inc. v. Connally, 454 F.2d 1320, 1322 (7th Gir.
1972).
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Nor does application of the doctrine require allegation or proof
of actual fraud; it suffices that the corporate fiction has
actually been used to frustrate the statutory schene. Addressing
the contention that an intent to circunvent nust be shown the
court in Kavanaugh v. Ford Mdtor Co., 353 F.2d 710, 717 (7th Gir.
1965) hel d:

Intention is not controlling when the fiction of
corporate entity defeats a | egislative purpose. The
guestion is whether the parties did what they intended
to do and whet her what they did contravened the policy
of the | aw.

Nor in cases involving the frustration of a regulatory
statute is the single enterprise entity or alter ego doctrine
subject to the strict standards that govern application of the
doctrine in tort or contract cases. Capital Tel ephone, supra, at
738. State law limtations on the alter ego theory are not
controlling in determning the permtted scope of renedi al orders
under federal regulatory statutes. Sebastopol Meat Conpany v.
Secretary of Agriculture, 440 F.2d 983, 958 (5th Cr. 1971).

Even under the strictest of standards a controlling factor in
denyi ng stockhol ders the defense of linmted liability is a
showi ng of obvious inadequacy in the capitalization of a
corporation. Anderson v. Abbott, 321 U S. 349, 362 (1944).

For these reasons, | conclude that where, as here, the
corporate device was mani pul ated to create an erroneous
appearance of a failing corporate operator, it is nmy duty to | ook
through formto substance and to fashion an order that will
precl ude evasion of either corporate or individua
responsibility. Anderson v. Abbott, supra, at 362-363.
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Thi s conclusion is based on undi sputed evi dence whi ch shows:

1. That if C& s unneeded m ni ng equi prent had been
contributed as part of the capital contribution of NBC
or

2. If the unnecessary | easing arrangenent had not been
used to create a dearth of working capital while
funneling funds to dark and Bush through C&B

t here woul d have been no deficit in NBC s operating account or
bal ance sheet for the three years of its operation

Turning now to the claimthat the individual penalties
assessed are excessive in the light of the negligence, gravity,
and the operator's history or prior violations, |I find that for
the reasons detailed in the Secretary's notion as supported by
the uncontradicted affidavits of the inspectors involved the
penal ti es assessed for the violations charged are, with one
exception, fully warranted and in accord with the statutory
criteria. (FOOTNOTE- 12)

The exception is the charge that the operator was viol ating
its approved roof control plan by driving two entries four to
ei ght feet in excess of the 20 foot width specified. This
vi ol ati on was aggravated by the fact that (1) two scoop operators
were required to work under unsupported roof; (2) that it was a
vi ol ati on which the operator knew or should have know exi st ed;
and (3) that during the previous 14 nonth
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peri od there had been six roof control violations. (FOOTNOTE- 13)
these reasons, | find the anobunt of the penalty warranted for
this violation (Gtation 958072) should be increased from $295 to
$500. (FOOTNOTE- 14)

Summary

In summary, during the three year period the No. 1 M ne was
operated under the control of Cark and Bush through NBC they (1)
conpiled a record of some 200 violations (at the rate of 66
violations a nonth), (2) paid only $425 in civil penalties, (3)
sold 83,000 tons of coal during the first year of operations at
$16.00 a ton and produced a gross revenue of approxinately
$1, 300, 000; (4) sold 50,000 tons of coal a year the last two
years of their operations that produced a gross revenue of
approxi mately $1, 600, 000; (5) had gross revenues over the three
year period of

For
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approximately $2.9 mllion dollars; (6) diverted approxinately
$200, 000 of NBC s working capital or revenues to thensel ves

t hrough unneeded equi pnent rentals paid C&, (7) reaped a 7%
return on sales; (8) alnost doubled their assets; (9) persuaded
the Secretary and one judge to approve settlenents on 81

viol ations that reduced the penalties proposed by 80% on the
ground NBC was a "small" operator in "dire financial condition"
(10) but, in May 1982, left another judge "unconvinced" of their
clainmed "dire" financial straits when, as the result of financial
di scl osure made pursuant to discovery orders, the answers to
interrogatories, the depositions taken in April 1982, and the
testi nony adduced at the hearing in May 1982 a preponderance of
t he probative evidence showed concl usively that Cark and Bush
had taken advantage of "opportunities for asset conceal nent and
mani pul ation” through the use of "nultiple corporations.”
Secretary v. NBC Energy, Inc., 4 FMSHRC supra, at 1501.

I conclude therefore that:

1. The undi sputed evidence in the record considered as
a whol e shows there is no genuine issue of materi al
fact.

2. That dark and Bush operated NBC and C&B as a
single integrated business profitably and successfully
during the period July 1979 through May 1982,
notw t hstandi ng the failing conpany appearance
reflected on the face of NBC s unaudited financial
statenents.

3. Applying the alter ego or single entity doctrine,
O ark, Bush, NBC, C&B, J&L and Wayne dark, Inc. are
jointly and severally liable for paynent of the
penal ti es herei nafter assessed.

4. The Secretary is entitled to sunmary decision as a
matter of |aw
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O der

The prem ses considered, it is ORDERED

1. That for the violations found the foll ow ng
penal ties be, and hereby are, ASSESSED

Ctation 953508 ............ ... . ... ..... $130. 00
Ctation 957626 ............ ... v 98. 00
Ctation 958069 ............. ... ......... 114. 00
Ctation 958070 ......... ... . ... . ... ..., 140. 00
Ctation 958071 ......... ... ... v 114. 00
Ctation 958072 ......... ... . ... 500. 00
Ctation 957222 ....... ... ... . .. ... 114. 00
Ctation 966468 ......................... 225. 00
Ctation 966469 ............. ... ......... 225. 00
Ctation 966470 .......... ... ... ... ... 225. 00

Tot al $1, 885. 00

2. That Wayne W d ark, Jack D. Bush, NBC Energy,
Inc., C&B Coal Company, Inc., J& Coal Conpany and
Wayne Clark, Inc., jointly or severally pay the anmount
of the penalties assessed, $1,885, on or before Friday,
Novenmber 26, 1982, and that subject to paynment the
captioned matter be DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

L
~FOOTNOTE_ONE
1 As expl ained by the Court:

the question [is] whether in fact the econonic

enterprise is one, the corporate forns being |argely paper
arrangenents that do not reflect the business realities. One
conpany may in fact be operated as a division of another; one may

be only a shell, inadequately financed; the affairs of the group
may be so intermngled that no distinct corporate lines are

mai nt ai ned. These are some, though by no neans all, of the

rel evant considerations . . . ." Id.

Ber| e,
(1947).

The sem nal exposition of the theory is set forth in

The Theory of Enterprise Entity, 47 Col. L. Rev. 343
It is based on a recognition of the fact that, despite

its long history of entity, a corporation or group of
corporations are at bottom but an associ ation of individuals
united for a conmon purpose and permitted by |aw to use a conmon
nane. \Wen the corporate fiction is disregarded, an actua
underlying enterprise entity may be nade to appear. According to

Ber| e:

t he underlying principle seens plain.

VWhenever corporate entity is challenged, the court |ooks at the



enterprise. Were the enterprise as such would be illegal or

agai nst public policy for individuals to conduct, that enterprise
is equally illegal when carried on by a corporation, and the
corporate formis not a protection. This is, in essence, not so
much a "disregard of the corporate fiction' as it is a holding
that the econonmic enterprise is illegal or crimnal, or in
violation of public policy, or fraudulent, or otherw se

obj ectionable, as the case may be. The nature of the enterprise
determ nes the result, negativing the corporate personality or
any other form of organization of that enterprise.

"If it be shown that the enterprise is not reflected
and conprehended by the corporate papers, books and operation
the court may reconstruct the actual enterprise, giving entity to
it, based on the economic facts. Thus one corporation may be
shown to be only an "instrunentality' of a larger enterprise, or
to be so intermingled with the operations of such |arger
enterprise as to have lost its own identity. On such
reconstruction of the true entity the court nmay assign the
liabilities of the paper fragnment to the econom ¢ whol e.
Id. at 354.

~FOOTNOTE_TWOD

2 The parallel penalty proceeding cited above was heard and
deci ded by anot her Commi ssion judge in May 1982 on a record that
enbraced the sane tine frame, the sanme parties and the sanme
clains and issues with respect to financial jeopardy. The fina
di sposition issued in August was not appeal ed or docketed by the
Conmi ssion for review. Because the decision did not specify the
basi s on which the judge chose to disregard the separate
identities of NBC and C& or why they should together with their
co-owners, Cark and Bush, be considered part of a single
i ntegrated business entity, | have undertaken to nake a de novo
revi ew of the evidence and the applicable | aw and precedents.
The sanme | ack of articulation in the earlier decision also |eads
me to conclude that application of the twin doctrines of res
judi cata and col |l ateral estoppel would be inappropriate.

VWile the Secretary did not name O ark and Bush as
i ndi vi dual respondents in either proceedi ng, both had notice and
appeared pro se to defend on the ground of limted liability
(corporate shield) and inability of their corporate
instrumentality, NBC, to respond wi thout allegedly jeopardizing
their ability as individuals to continue in the business of
mning coal. |If, as the Secretary contends, therefore, NBC and
the other corporate entities are the alter egos of Cark and Bush
they have no right to any additional notice. Valley Finance,
Inc. v. United States, 629 F.2d 162, 169 (D.C. Cr. 1980). On
the other hand, if dark and Bush prevail in their view that NBC
and C& and their successor corporations should be recogni zed as
a shield against derivitive liability they obviously need no
additional notice. Further, since the fact of violation is
admtted and the only issue is the amount of the penalties
warranted for the ten violations charged this is not a proceedi ng
to determne responsibility for violating the | aw but only who
shall pay for the violations admtted. Under these
ci rcunmst ances, the Court of Appeals for the Second G rcuit has



held that the thrust of Deena Artware, supra, is that an al ready
adj udi cated or, as here, judicially admtted liability may be

i nposed on parties not thenselves charged in the initial
proceedi ngs where, under the single enterprise theory, they are
found to be derivatively liable as part of the single business
enterprise involved in the violations adm tted or adjudi cated.
NLRB v. C.C.C. Associated, Inc., 306 F.2d 534, 539 (2d Cr.
1962).

~FOOTNOTE_THREE
3 Wien C ark and Bush started the C&B Coal Conpany a few
years earlier, they capitalized it at $25, 000.

~FOOTNOTE_FQOUR

4 The record shows that for the three years NBC was in
busi ness it produced approxi mately 185,000 tons of coal for which
it received an average price of $16.00 a ton. |Its gross revenues
fromthe sale of coal were approxinmately $2.9 nillion dollars.
According to the operator's unaudited financial statenments and
answers to interrogatories, its cost of production for the three
year period totalled approximately $2.7 million dollars. |Its
gross profit for the period was therefore approxi mately $200, 000.
Despite this, the operator clains a | oss on the operation of
approxi mately $189, 000. The Secretary's response is that during
at least the first two years of its operations NBC | eased coal
m ni ng equi prent val ued at $60, 000 from d ark and Bush doi ng
busi ness as the C&B Coal Conpany for which they paid thensel ves
$177,832 in equi pment rentals. |n addition, the Secretary clains
G ark and Bush through NBC pai d managenent fees and
adm nistrative salaries to C& that C& in turn paid to them
individually that totalled $153, 120. These all egedl y unwarrant ed
di versions of funds totalled $330,952.55 for the first two years
of NBC s operations.

~FOOTNOTE_FI VE

5 By the time it ceased operations, NBC had increased the
val ue of these assets to $75,000. O this, $37,500, was owned
outright and the rest was held subject to the usual installnent
credit arrangenents on mning equi pnent.

~FOOTNOTE_SI X

6 This testinony was given in the parallel proceeding and
appears at pages 58, 61-62 of the transcript in Docket Nos. KENT
81-133, et al

~FOOTNOTE_SEVEN
7 During this period, C& clained al nost $50, 000 in
depreciation on this and other equipnment it |eased out.

~FOOTNOTE_EI GHT

8 Treasury Regul ation 9%71.162-21 (1975). Apparently IRSis
not policing this as NBC s accrued but unpaid civil penalties for
both 1979 and 1980 were clainmed and al |l owed as deducti bl e costs
on NBC s tax returns for those years. For just those two years
the anpbunt totalled al nost $28, 000, al npst twice the anount of
NBC s present civil penalty liability of $16,520. The reduction
fromthe amount initially assessed of $35,598 resulted from 80%



reductions that were approved on settlenent by a trial judge who
apparently was unaware of the true business and financi al

rel ationship of Cark, Bush and their alter ego corporations.
Secretary v. NBC Energy, Inc., Dkt. Nos. KENT 80-185, et al.
Secretary v. NBC Energy, Inc., Dkt. Nos. KENT 80-173, et al.
(Deci sions Approving Settlement issued April 14 and Decenber 29,
1981).

~FOOTNOTE_N NE

9 Curiously enough, neither individual seens to have
reported any investnment incone or |oss on his individual incone
tax return.

~FOOTNOTE_TEN

10 M. dark testified that in May 1982 he had twel ve m ners
wor king the mne, was mning 4,000 tons of coal a nonth, and was
neeting a $20,000 a nonth payroll.

~FOOTNOTE_ELEVEN

11 In fact, the record shows that Messrs Cark and Bush are
not really concerned with paying the $1,680 involved in this
case. Wiat they are seeking is a declaration by a Conm ssion
judge that they can cite as establishing once and for all their
right to violate the M ne Safety Law on a di scount basis. After
years of persistent effort this was the type of relief obtained
by the Davis Coal Conpany. Conpare Secretary v. Davis Coal
Conmpany, 4 FMSHRC 1168 (1982) [despite small operator's history
of poor conmpliance, marginally safe operation and prior decisions
establishing its financial responsibility, operator granted right
to wite off dozens of violations at 20 cents on the dollar] with
Secretary v. Davis Coal Company, Dkt. Nos. WEVA 82-111, et al
(Septenmber 15, 1982), [sanme small operator allowed to wite off
violations at 20 cents on the dollar before sanme judge based on
his earlier decision and fact that operator had filed a petition
i n bankruptcy]. Here, unlike Davis however, the solicitor has
conpel | ed the production of sufficient financial data concerning
the totality of Messrs O ark and Bush's business dealings to
permt an objective anal ysis and eval uati on of the operator's
sel f-serving decl arati ons and accounting practices. Mre
aggressive and inmagi nati ve use of discovery and the single
enterprise theory should do nmuch to curb the belief anmong snal
operators that the Comm ssion is prepared to confer a
prescriptive right to violate the Act on al nost any smal
operator who is willing to swear his operation is unprofitable.
Congress never intended that a mtigating factor should be
i nvoked to systematically deprive nmners of the protection of the
law or to justify a policy of tokenismin the assessnent of civil
penalties. Cark and Bush have used the admi nistrative process to
t heir advantage in obtaining an 80% reduction on the 81
viol ations previously settled. One coalscamis nore than enough

~FOOTNOTE_TWELVE

12 | specifically find that NBC s history of prior
vi ol ati ons, approximately 200 over a three year period at an
average rate of 66 per nmonth is indicative of a serious |ack of
concern for mne safety on the part of the operator



~FOOTNOTE_THI RTEEN

13 The MBHA District Manager after canvassing his inspectors
furnished the following with respect to the contractor's attitude
toward safety:

"Approxi mately two weeks prior to the beginning of a
regul ar mne safety AAA (11/30/81) inspection, the mne
managenent replaced the mne foreman (inside foreman), with a
foreman who is a nore nmine safety regulation oriented individual
This foreman has reduced the nunber of citations with little or
no expense to the operator

An opi nion by our inspectors is that nmuch of the
previous inability to conply with the mne safety | aw was due to
a lack of effort instead of inadequate working capital. In
previ ous inspections, there were instances of deluge fire
suppression systens dismantled on belt drives, face ventilation
devi ces not being used during production and | oose coal and fl oat
coal dust being allowed to accumul ate on equi pnent and wor ki ng
section. Many of these violations could have been avoi ded by
good managenent practices. In the nost recent regular inspection
conducted after the new foreman had taken over, only one
violation of the | aw was observed. "

~FOOTNOTE_FOURTEEN

14 Roof falls this year, as every year, are again the
| eadi ng cause of death in the mnes accounting for 39 of the 94
deat hs as of Septenber 15, 1982.



