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Appear ances: Robert Vukas, Esquire, Pittsburgh, Pennsylvania, for
Consol i dati on Coal Conpany; Janine C. G snondi, Attorney,
U S. Department of Labor, Phil adel phia, Pennsyl vania,
for MSHA

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These consol i dated proceedi ngs concern a citation i ssued by
an MSHA i nspector pursuant to section 104(a) of the Federal M ne
Safety and Health Act of 1977, charging the Consolidation Coa
Conmpany with an alleged violation of mandatory health or safety
standard 30 CFR 70.207(a). Docket WEVA 82-30-R is the Contest
filed by Consolidation Coal challenging the legality of the
citation, and Docket WEVA 82-120, is the civil penalty proposa
filed by MSHA seeking a civil penalty assessnent for the alleged
violation. The cases were consolidated for trial in Washington
Pennsyl vania, on July 14, 1982, and the parties appeared and
participated fully therein. Consolidation Coal filed a
post - hearing brief, but MSHA did not. However, | have considered
the oral arguments nade by both counsel during the course of the
trial, as well as Consolidation Coal's witten brief, in the
course of these deci sions.

Applicable Statutory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0801 et seq.
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2. Section 110(i) of the 1077 Act, 30 U.S.C. 0O820(i), which
requires consideration of the followng criteria before a civil
penalty may be assessed for a proven violation: (1) the
operator's history of previous violations, (2) the
appropri ateness of such penalty to the size of the business of
the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business; (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation

3. Commission Rules, 29 CF.R [02700.1 et seq.
| ssues

The issues presented in these proceedi ngs includes the
following: (1) whether the conditions or practices cited by the
i nspector on the face of the citation constituted a violation of
the cited mandatory safety standard, (2) whether the violation
was of such a nature as could significantly and substantially
contribute to the cause and effect of a coal or other safety or
heal th hazard, and if such violation was caused by the
unwarrantabl e failure of the operator to conply with the
mandatory health or safety standard, (3) the appropriate civil
penal ty which shoul d be assessed agai nst the operator for the
al l eged viol ati on based upon the criteria set forth in section
110 of the Act. Additional issues raised are identified and
di sposed of where appropriate in the course of these decisions.

Sti pul ations
The parties stipulated to the following (Tr. 4-5):

1. The McElroy Mne is owned and operated by the
Consol i dati on Coal Conpany.

2. The respondent and the mine are subject to the
jurisdiction of the Act and the Conmi ssion

3. Citation No. 871598 was properly served on the
respondent by a duly authorized representative of the
Secretary of Labor.

4. The MEl roy mne produces approxi mately 1,419,120
tons of coal annually.

5. The assessnent of a civil penalty in this case wll
not adversely affect the respondent's ability to
continue in business.

Di scussi on
The citation issued by the inspector in this case, No.

861598, Septenber 24, 1981, (Exhibit G 1), describes the
condition or practice cited as a violation as foll ows:
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Only one of the five required valid respirabl e dust

sanmpl es were taken by the operator fromthe 036 continuous
m ner operator designated occupation on the 079-0 4D mechani zed
mning unit for the July-August 1981 bi nonthly sanpling cycle,
as evidenced by Advisory No. 0029 dated Septenber 8, 1981
According to mne records, there were 65 production shifts
fromJuly 1 to August 18, 1981 when production on this section
tenmporarily ceased. John Kul avik, Health and Safety Technici an
stated that sanpling for this section was schedul ed for August
18-24, 1981, but after sanpling on 8-19-81 was inforned that
this section was shut down i medi ately due to needing air for
a new longwall on 1 South face section

MSHA' s testinony and evi dence

John M Dower, MSHA M ning Engineer, testified as to his

m ne training and experience, and he indicated that his duties

i nclude the inspection of mines. H's current duties include the
i nspection and investigation of respirable dust and noi se
problens in underground mines in MBHA's District 3. M. Dower
confirmed that he issued citation 861598 on Septenber 24, 1981
and served it on John Kul avi k, respondent’'s health and safety
techni ci an enpl oyed at the McElroy Mne (Tr. 8-12; Exhibit G1).

M. Dower stated that he issued the citation on the basis of
a Septenber 8, 1981, MSHA "advi sory" conputer print-out which
indicated that for the bi-nonthly respirable dust sanpling cycle
peri od July through August 1981, only one sanple had been
recei ved. The regulations require that five valid designated
occupation sanples be taken and submitted. The occupation
sanmpl es required were for the 036 continuous m ner operator
operating in the 079-0 nmechani zed mning unit (Tr. 12-15; Exhibit
G2).

M. Dower testified that when he spoke with M. Kulavik at
the m ne on Septenber 24, 1981, he confirmed that only one
respirabl e dust sanple was taken of the m ner operator in
guestion during the Jul y- August sanpling period and that this
sanmple is reflected on the "advisory" as cassette nunber
43877984. M. Dower stated further that according to the mne
records there were 65 production shifts fromJuly 1 to August 18,
1981, when production ceased on the 4-D section. He also
i ndi cated that the purpose of sanpling is to assure that the mne
ventil ati on nmethane and dust control systens are adequate to
control any mners respirable dust exposure to a level at or
below 2.0 milligrans per cubic neter in any 8-hour work shift
(Tr. 15-16).

On cross-exam nation, M. Dower testified that his
i nspection confirmed that the 079-0 nechani zed m ning unit was
| ocated on the 4-D section. He also confirmed that during the
time period in question the section was operating three shifts a
day, and that M. Kul avik was the person perform ng dust sanpling
for the mne. M. Dower did not know when the 65 production
shifts in question took place, and he did not check the records
inthis regard. He also stated that he did not check M.



Kul avi k' s dust sanpling schedule to determ ne what he was doi ng
during the shifts in question (Tr. 17-18).
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M. Dower explained the procedures used to take the required dust
sanmpl es, and he confirnmed that MSHA's District Manager may
require a mne operator to submit its proposed sanpling
procedures. Once the plan is placed in witing and submtted to
MSHA, the operator nmust informthe district office of any mne
operational change of status which may preclude the taking of
sanmples. M. Dower confirmed that M. Kul avik advised hi mthat
he took only one sanple on August 18, and took no ot hers because
the section in question was shut down for the remainder of the
mont h of August. However, M. Dower did not know whether M.
Kul avi k submitted an operational status change form show ng that
it was going to be inpossible to sanple the section, nor could he
recal |l checking MSHA' s records to deterni ne whether he did or not
(Tr. 18-23).

M. Dower stated that he checked the m ne operationa
records and confirned that section 4-D was not a producing
section for the period August 18 through 31, and he confirned
that the regulations require that five valid sanples be taken
only on a production shift (Tr. 24).

Consol i dati on Coal Conpany's testinony and evi dence

John Kul avik, testified that during July and August 1981, he
was responsible for the taking of respirable dust and noise
sanples at the mne. He stated that the first two weeks of July
was the mner's vacation period, and that it ended on July 12.

He was not at work during the subsequent week due to a death in
his famly. He started sanpling the long wall section during the
| ast week of July through August 11th. He indicated that he
subm tted an operational status change for the 4-D section after
producti on on that section was shut down, and he stated that he
started sanpling on that section | ate because of vacations and
personal reasons. During his nine years of taking sanples, the
citation issued in this case was the first one he has received
for non-conpliance (Tr. 77-80).

M. Kul avi k expl ai ned that 40 of the 65 shifts noted by the
i nspector were shifts during the period after the mner's
vacation to the end of July, and that he spent his time sanpling
the I ongwall section (Tr. 81). He also conducted noi se surveys
during May and June (Tr. 82).

In response to questions fromthe bench, M. Kul avi k
confirmed that he was first notified of mne managenent's
deci sion that section 4-D was to be shut down after he cane out
of the mne on the mdnight shift on August 18th, and at that
time he had taken one dust sanple on the norning shift (Tr. 86).
The 4-D section was shut down until August 31, and it reopened on
that day (Tr. 87), and it remained in production during the
nmont hs of Septenber and October. He sanpled during these two
nmont hs, and the section was in conpliance (Tr. 88). The 4-D
section was also in conpliance during the nonths of May and June
(Tr. 88).

M. Kulavik stated that he discussed the citation in



guestion with the inspector, and his understandi ng of the reason
for the citation was
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the inspector's belief that he should have sanpl ed during the 65
shifts which had passed (Tr. 91). M. Kulavik indicated that had
he known in advance that the 4-D section would be shut down he
woul d have rearranged his sanpling schedul ed, but that he had no
role in the decision to shut the section down (Tr. 91).

Consol 's Argunents

Respondent - cont est ant Consol i dati on Coal Conpany (Consol),
takes the position that the cited standard has not been viol at ed
in this case because Consol had two full nmonths within which to
take the required respirable dust sanples. Since the 4-D Section
was not in production after August 18, Consol argues that the
i nspector acted prematurely in issuing the citation, and that
conpl i ance was i npossi bl e because the section had been shut down
(Tr. 24-28). |In short, Consol takes the position that under the
mandatory standard in question it has a full two nonths within
which to take its sanples, and that it has the discretion and
option of scheduling sanpling at anytine during the two nonths
sanmpling period (Tr. 63-64; 67-68).

MSHA' s Argunent s

MSHA counsel conceded that the standard, on its face, allows
a mne operator to schedule its respirable dust sanpling at any
time during any bi-nonthly sanpling period. However, counse
argued further that a m ne operator must advance sone legitinmate
reason for ceasing production on a section, thereby excusing
itself fromthe requirenent that it take and submt five valid
respirabl e dust sanples. Counsel also argued that any shut-down
or cessation of production nust be nade in good faith and that a
shut down in production for the purpose of avoiding conpliance
wi th the dust sanpling requirenments of the regul ation should not
be permtted (Tr. 28-34). On the facts of this case, MSHA's
counsel takes the position that since 65 production shifts
el apsed fromJuly 1, 1981, to the day the section ceased
producti on, Consol had anple tine to take and submt the required
respirabl e dust sanples (Tr. 43).

MSHA' s counsel argued further that the Act, as well as the
cited regul ation, inmposes strict liability on a mne operator
and even though the standard permits an operator a full two
months within which to take its respirable dust sanples, when the
operator decides to shut down production it must show that the
shut down was nade in good faith and not for the purpose of
avoi di ng conpliance, and that the shut down was occasi oned by
ci rcunst ances whi ch were unforeseen and outside its control (Tr.
44). Even if it can establish these two factors, MSHA's counse
nonet hel ess takes the position that if the sanples are not taken
a violation is established, but that the two factors may be
considered in mtigation of any civil penalty which may be
assessed for the violation (Tr. 45-46).

MSHA' s counsel conceded that section 70.220 puts the burden
on a mne operator to notify MSHA when there is a change in the
oper at i onal
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status of the mine. Assum ng that an operator advised MSHA t hat
it intended to take its dust sanples during the |last tw weeks of
August, counsel conceded further that a citation for failure to

t ake samples could not be issued before the expiration of the
full two nonth period (Tr. 73-74).

Fi ndi ngs and Concl usi ons

In this case Consol is charged with a violation of mandatory
standard 30 CFR 70.207(a), which provides in pertinent part as
fol | ows:

(a) Each operator shall take five valid respirable
dust sanples fromthe designated occupation in each
mechani zed m ning unit during each binmonthly period
begi nning with the binonthly period of Novenber 1,

1980. Designated occupation sanples shall be coll ected
on consecutive normal production shifts or nornal
production shifts each of which is worked on
consecutive days. The binonthly periods are:

January 1 - February 28 (29)

March 1 - April 30

May 1 - June 30

July 1 - August 31

Septenber 1 - Cctober 31

Novenber 1 - Decenber 31

I nspector Dower testified that the mne in question has an
excell ent record and that the one respirable dust sanple which
was submitted, and which reflected 0.7, was well within the
conpli ance range required by the standard (Tr. 38, 42). He also
i ndi cated that he did not know what Consol's past dust inspection
routi ne practice was at the mne in question (Tr. 41). He also
conceded that M. Kul avi k advised himthat he had no prior
know edge that the 4-D section would be shut down during the
schedul ed sanmpling period (Tr. 59). As for any NMSHA policy
gui del i nes concerning the application of section 70.207(a),

MSHA' s counsel confirmed that the existing policy does not
address the issue of any possible extenuating circunstances that
woul d permt an operator not to take the required dust sanples
wi thout leaving itself open to a citation for nonconpliance (Tr.
76) .

The facts in this case show that the first dust sanple taken
by M. Kulavik was on August 18. The section was then shut down,
and I nspector Dower confirmed that from August 18 through 31
whi ch constituted the remainder of the sanpling period, the
section was not in production. Since it was not a producing
section, the remaining four sanples were not required to be
t aken.

On the facts of this case, MSHA has advanced no credible
evi dence to support a conclusion that m ne nanagenent had
arbitrarily shut down the
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section sinply to avoid the taking of the required sanples. M.
Kul avi k i nmpressed ne as a conpetent respirable dust technician
and I find himto be a conpletely straightforward and credi bl e
witness. | amparticularly inpressed with his unrebutted
testinmony that in the nine years he has been sanpling dust in the
mne, the instant citation for nonconpliance was his first one,
and the one sanple which he did take indicated that the m ne was
in conpliance

MSHA' s position of absolute liability even though an
operator can establish that it acted in good faith by shutting
down production and that the circunstances surrounding the
shut down were beyond its control is rejected. The fact that a
nunber of working shifts had el apsed prior to the shut down is
not persuasive, particularly where the standard itself allows an
operator a full tw nonths to take sanples, and particularly
where MSHA conceded that a citation may not issue before the
expiration of the two nonth sanpling cycle. |In this case, M.
Kul avi k indicated that had he known in advance that the section
woul d have been shut down, he would have arranged to take the
requi red sanmples before the shut down. Since he had no control
over the shut down and had no decision making authority in that
regard, | conclude and find that he did act in good faith, and
did not fail to take the sanples sinply to avoid conpliance.

VWile it is true that section 70.220(a) requires a mne
operator to report any operational changes that affects the
respirabl e dust sanpling requirements, Consol is not charged with
a violation of that standard.

ORDER

In view of the foregoing findings and conclusions, | find
that MSHA has failed to establish a violation of the standard
cited in the section 104(a) Citation No. 861598, issued on
Septenber 24, 1981, and it IS VACATED and the civil penalty
proposal filed against Consol in Docket No. WEVA 82-120 is
Dl SM SSED. Further, Consol's Contest filed in Docket WEVA
82-30-R is sustained, but in view of ny disposition of the civil
penalty case that matter is termn nated.

Ceorge A. Koutras
Admi ni strative Law Judge



