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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

ELVER HARRI S, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation, or Interference
V.
Docket No. KENT 82-7-D
MCA NNI S COAL COVPANY, | NC.,

RESPONDENT M ne No. 2
CLARENCE JUSTI CE, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation, or Interference

V.
Docket No. KENT 82-68-D
MCGE NNl S COAL COMPANY, | NC.,
RESPONDENT M ne No. 2

DECI SI ON

Appear ances: Ransonme C. Porter, Esqg., Inez, Kentucky, for Conpl ainants;
M chael J. Schmitt, Esq., Porter, Schmtt, Preston & Wl ker,
Pai ntsville, Kentucky, for Respondent

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to an order consolidating i ssues and providing for
hearing i ssued June 17, 1982, a hearing in the above-entitled
proceedi ng was held on August 24 through August 28, 1982, in
Prest onsburg, Kentucky, under section 105(c)(3), 30 U S.C. O
815(c)(3), of the Federal Mne Safety and Health Act of 1977.

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 1325-1357):

Thi s proceedi ng i nvol ves two conpl ai nts of di scharge,
discrimnation, or interference filed by Elner Harris
and C arence Justice agai nst MG nnis Coal Conpany, in
Docket Nos. KENT 82-7-D and KENT 82-68-D, respectively,
pursuant to section 105(c)(3) of the Federal M ne
Safety and Health Act of 1977.

Both conplainants filed a joint conplaint with the M ne
Safety and Health Administration on July 29, 1981,
al l eging that they were discharged on May 7, 1981, by
respondent in violation of section 105(c)(1) of the
Act, because they had nmade safety conplaints to
respondent about the handling of explosives and had
refused to operate an end | oader with bad brakes on a
mountain road. The conplaints were filed with the
Conmi ssi on
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under section 105(c)(3) of the Act after conplainants were
advi sed by MSHA that its investigation had shown that no
vi ol ation of section 105(c) (1) of the Act had occurred.

I shall nake sone findings of fact on which ny decision
wi |l be based. These facts will be set forth in
enuner at ed par agr aphs.

1. MG nnis Coal Conpany, respondent in this
proceedi ng, was incorporated in January 1980. Its
busi ness office is in Beauty, Kentucky, and its
president is Ted McG nnis who testified in this
proceeding. Its first business consisted of operating
a small coal mine, known as the No. 1 Mne, which was
| ocated in the Pevler conmplex owned by Island Creek
Coal Conpany. McG nnis | eased his coal fromlsland
Creek and his contract with Island Creek required him
to abide by the terns of the 1978 and 1981 \Wage
Agreenents between the United M ne Workers of Anerica
and the coal operators. MG nnis was required to hire
m ners who were nenbers of UMM

2. The No. 1 Mne had al ready been prepared by Island
Creek for coal production before MG nnis began
operating it and MG nnis produced coal fromthe
Coal burg coal seam on two production shifts, enploying
a total of about 15 miners on both shifts conbi ned.
The coal produced by MG nnis was high in sul phur
content and waste materials which nade the coal
difficult for Island Creek to process in its plant.
Therefore, Island Creek asked McG nnis to reduce the
out put of coal fromhis No. 1 Mne. He first laid off
the second shift. During the latter part of 1980,

I sl and Creek ceased to accept coal for about 2 weeks.
VWhen I sl and Creek resumed accepting coal, it reduced

t he amount of coal it would accept to such an extent
that McG nnis could work his day-shift crew of five
mners for half a day and produce in |l ess than a 5-day
week all the coal that Island Creek woul d accept.

3. Island Creek advised MG nnis he could open a No. 2
Mne at a different |ocation and deliver coal produced
fromthe No. 2 Mne to Island Creek's Gund M ne,
instead of to the Pevle conplex, but McG@ nnis was told
that Island Creek would not prepare the mne for him
and that he would be required to obtain the necessary
Federal and Kentucky authorizations and construct a
road and prepare a bench on the side of a nountain to
serve as a neans of access to the No. 2 Mne. MGnnis
first offered to let the United M ne Wrkers of Anerica
mners at the No. 1 Mne work half a week at the No. 1
M ne and the other half at the site of the prospective
No. 2 Mne, but only three of the mners wanted to do
that kind of work. MGnnis did not have the heavy
equi prent, such as a dozer and a | oader, required for
preparing the No. 2 Mne site. Consequently, all the
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mners were able to do initially was cut down trees and
brush to commence clearing the mine site. They worked
up to the comencenent of the UMM general strike which
began on March 28, 1981, and ended on June 7, 1981, when
UMM and the coal operators entered into a new contract
which is Exhibit "P" in this proceedi ng.

4. About the tine the strike began, MG nnis realized
that he would not be able to prepare the No. 2 Mne
site unl ess he could hire someone who possessed heavy
equi prent and ability to perform surface construction
work in nountainous terrain. MGAnnis first engaged an
i ndependent contractor naned Charl es More, who
purported to have the expertise to do the work, but
Moor e had inexperienced equi pment operators for the
nmost part and did not spend enough time in supervision
to make satisfactory progress. More becane
di ssatisfied with the arrangenment and wi thdrew his
equi prent and personnel, but during the |ast week that
Moor e wor ked, Mbore's "ace" dozer operator, Cyde
Fitch, Jr., was sent to the site and Fitch was such a
skillful operator of a dozer that he acconplished nore
in 1 day than the other dozer operators had done in 2
weeks.

5. After Mdore had w thdrawn his equi pment, Fitch nade
an offer to MG nnis to the effect that he would
prepare the mne site if he (Fitch) could rent heavy
equi prent from Moore, or anyone else. Fitch was unable
to obtain the necessary equi prent and nade a
counterproposal to MG nnis to the effect that he would
work for $700.00 per 60-hour week if MG nnis would
furnish all equi pmrent and supplies. MG nnis
eventual |y accepted Fitch's offer after he had
determ ned that he could obtain a D-8 Caterpillar
dozer, an end | oader, and a Joy Air Track drill from
I sl and Creek Coal Conpany. Fitch knew that he could
personal ly operate the dozer and end | oader as nmuch and
as often as would be required, but a second person was

needed to operate the drill. Fitch knew that one of
the conplainants in this proceeding, Carence Justice,
could operate a drill. Therefore, Fitch obtained

MG nnis's permssion to offer Justice $600.00 per

60- hour week, and Justice was asked to operate the
drill for $600.00, but very shortly after Fitch had

of fered Justice $600.00 per week, Fitch decided it
woul d i nmprove his relationship with Justice if they
were both paid $650.00 per 60-hour week. In essence,
Fitch proposed that his $700. 00 per-week payment woul d
be reduced from $700.00 to $650.00 and that Justice's
$600. 00 per-week payrment woul d be increased to $650. 00.

6. MGnnis and Fitch also realized that they woul d
need a | aborer to cut tinber, haul supplies, and do
other odd jobs. MG nnis agreed to pay such a person
$6. 00 per hour but left the selection of the third



person to Fitch. Justice suggested that the other
conpl ainant in this proceeding, Elnmer Harris, be given
the job as a laborer. Harris happened to be Fitch's

cousi n, but
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Harris lives about a quarter mle fromJustice, and it was
Justice's suggestion that Harris be offered the | aborer's job.

7. Both Justice and Harris claimthat they thought
they were being hired by MG nnis Coal Conpany not only
for preparing the No. 2 Mne site, but also for
prospective work in MG nnis' No. 2 Mne after they had
finished getting the site prepared so that actual
under ground coal production could conmence. Harris
testified that he was in the process of building a
house for Mary Prater, who works for a bank in Inez,
Kentucky. Harris had a partner helping him and it was
understood that the partner would finish the house.
Harris was not actually working on Ms. Prater's house
at the tine he began working at the No. 2 Mne site
because he had just undergone an appendectony and was
recuperating fromthe operation. At Fitch's
suggestion, MG nnis told Harris on May 7, 1981, that
Harris was not needed any longer at the mne site
unl ess McG nnis needed Harris to help with installation
of some drainage tiles at a future time. After Harris
stopped working at the No. 2 Mne, he returned to
working on Ms. Prater's house and that work was
conpleted. Harris' partner had not finished the house
inthe interimbetween the tinme that Harris began
working at the No. 2 Mne site in March of 1981 and the
time Harris was relieved fromwork there by McG nnis on
May 7, 1981.

8. Harris also clains that he obtained an oral prom se
from McG nnis on Monday, the first day he reported for
work at the No. 2 Mne, to the effect that MG nnis
woul d enpl oy Harris, possibly as an electrician, in the
No. 2 Mne after it began producing coal. Both Fitch
and McG nnis deny that any discussion took place
i nvol ving enmpl oynment of Harris as a coal - production
wor ker at the No. 2 M ne.

9. As to the understanding Harris had at the tine he
left the No. 2 Mne site, Harris clains that McG nnis
told himto take a week of f until sonme drains had been
put in, and Harris thought he would be called back to
wor k when the No. 2 Mne was ready to produce coal .
MG nnis testified he installed the drain tile hinself
and never did have any nore work for Harris to do.
Harris never did go back personally and ask McG nnis
for a job, but on one occasion, Harris did go to
MG nnis' office at Beauty, Kentucky, and ask MG nnis’
bookkeeper, Homer Wight, to tell MG nnis that Harris
wanted to talk to McG nnis about a job. The bookkeeper
left a note for MG nnis to call Harris, but MG nnis
says there was no phone nunber on the note and that he
did not return the call because he did not take the
time required to see if Harris had a phone nunber
listed in the phone book.



10. Justice clainms, just as Harris does, that he
understood that he would be used as an underground
worker in the No. 2 Mne
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and that he specifically asked MG nnis for a job as
an operator of a roof-bolting nmachine. Both Fitch
and McG nnis deny that Justice was ever pronised a
job as operator of a roof-bolting machine. Exhibit
7 in this proceeding is a list of the conpanies
for which Justice worked from 1953 to 1973. Two auto
service stations and a |unber conpany are listed
anong the enpl oyers, besides coal conpanies, and
Justice did not work for any enployer for nore than
2 years before changing jobs. Justice also received
t he maxi mum benefits which the state of Kentucky pays
when a miner has been found to be totally disabled from
silicosis. Justice applied for, but failed to obtain,
any benefits under the Federal program which awards
paynment for disability incurred from pneunoconi osis.

11. Since Justice was laid off on May 19, 1981, while
Harris was laid off on May 7, 1981, Justice was
enpl oyed at the No. 2 Mne site for 12 cal endar days
| onger than Harris was. Justice testified that McG nnis
told himon May 19, 1981, that it was too wet to work
inthe hollow fill. Justice said that they had often
had to stop working when it was wet and that he
expected to be called back to work when it became dry
enough, but he says that since he was told it was too
wet to work, it Justice also clains that Fitch brought
his [ ast check to Justice's honme, and that Fitch told
himthat McG nnis would call himback to work, but that
MG nnis did not intend to call Harris back

12. McGnnis testified that he I et Justice know that
he was no | onger needed after Fitch told MG nnis that
no nmore drilling needed to be done and no nore shooting
wi th explosives was required. As to Justice's
all egation that Fitch delivered Justice's |last check to
Justice's honme, Fitch clains that Justice and he both
pi cked up their checks in MG nnis' office in Beauty
just as they had throughout the entire No. 2 Mne site
operation, and that MG nnis nmade it clear at that tine
that Justice's part of the work had been conpl eted
because McG nni s shook hands w th Justice and thanked
Justice for having done good work on getting the mne
site ready for the underground mne to be opened.

13. Justice returned to the No. 2 Mne on two
occasi ons between May 19, Justice's |last working day at
the mne site, and July 29, 1981, when Justice and
Harris filed a joint conplaint with the Mne Safety and
Heal th Admini stration which resulted in the filing of
the conplaints involved in this proceeding. Justice
clains that McG nnis promised to call himback to work
on each of those occasions after a further state of
m ne devel opnent had occurred. On each occasion, one or
two ot her persons went to the mine with Justice and one
of those persons, Cubert Spence, testified that he
heard MG nnis tell Justice he would give Justice his



j ob back
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in about 8 days after they had conpleted the second
line of breaks at the No. 2 Mne. Another witness,
Darvin Mrrison, testified that he was hel ping erect a
chain link fence at Justice's home when Fitch canme by
and told Justice that MG nnis was going to rehire
Justice, but not Harris. Edward Mbore was with Justice
on one of Justice's trips to the m ne and More
testified that he heard MG nnis tell Justice that
Justice would be called back to work in a couple of
weeks.

14. MGnnis testified that Justice did cone to the
No. 2 Mne after it had begun to produce coal, but
McG nnis clains that Justice did not ask when he would
be rehired and that Justice nerely asked in genera
terns how the mine was progressing. In fact, MG nnis
said that when Justice cane to the mne the last tine,
Justice | ooked at the unusually high roof from which
draw rock had fallen and remarked that he did not
believe he would like to work in that mne and that he
could earn whatever he needed fromselling scrap netal .
Moreover, MG nnis stated that if he had ever been
aware that Harris or Justice had agreed to work in
preparing the No. 2 Mne site on the assunption that
they would be given a job in the No. 2 Mne after it
was opened, that he woul d have expl ai ned that he could
not give themjobs in the mne and that he woul d have
made that clear to themeven if both of them had
st opped wor ki ng upon finding that to be true.

15. MGnnis testified further that hundreds of
experi enced mners have been laid off within the last 2
years, and that he has as nmany as 15 to 20 skilled
m ners per day conme to the mne seeking enpl oynent.
McG nnis stated that he has a practice of telling
applicants that he will consider themalong with al
ot her applicants for jobs when and if he has an
opening. At that tine, he conpares all applicants
background experience and inquires about their
performance from past enployers. MG nnis stated that
he did not know for several weeks after Harris began
working at the No. 2 Mne site that Harris had served
some time in a penitentiary for conviction of
interstate transportation of a stolen notor vehicle,
and that that would have been a factor to be
consi dered, along with others, if he had ever had a
reason to consider Harris for a job in the No. 2 Mne
after it was opened. MG nnis said he did not know
that Harris had taken over 1200 hours of electrica
training at the Pikeville Mayo Techni cal School
Harris conceded, despite his electrical training, that
he had never held a job as a mne electrician and that
he woul d have had to have taken additional training to
have qualified for such a position

16. MG nnis did not know when Justi ce worked at the



No. 2 Mne site that Justice had a history of having
applied for and been deni ed benefits under the Federal
pneunoconi osi s program and
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did not know that Justice had actually received the
maxi mum benefits avail abl e under the State program
for total disability as a result of silicosis. MG nnis
said Justice's health problemwoul d have been a strong
deterrent to McG@ nnis' hiring himfor an underground
j ob because McG nnis' exposure to paynments for black
| ung benefits woul d have been subject to an increase.

17. MGnnis also clained that the UMM m ners who had
worked at his No. 1 Mne were placed on a panel which
under uni on procedures, required himto offer all of
them jobs before he could have offered either Harris or
Justice a job. MGnNnnis had 17 UMM workers at the No
1 Mne, and all but two of themelected to be on the
panel. MGnnis did need to hire a continuous-m ni ng
machi ne operator and a shuttle car operator on or about
July 27, 1981. He was fortunate in obtaining
experienced mners to fill both positions. They had
been laid off at another m ne and had been operating
equi prent identical to that used by McG nnis for Island
Creek's operations. Neither Harris nor Justice could
have been considered for either job because neither was

qualified to fill either position, even if MG nnis had
known either of themwas an applicant for such
enpl oynent .

18. MG nni s maintai ned throughout the hearing that
Fitch, Justice, and Harris had been hired as
i ndependent contractors to prepare the No. 2 Mne site.
Al t hough M@ nnis personally paid each nman for all the
work he did, MG nnis wote their checks froma genera
account and did not deduct any amount for incone taxes,
Soci al Security, or any other purpose. At the end of
the year, each man was sent a Form 1099- NEC, as shown
by Exhibit Nin this proceeding. The letters "NEC
mean " Non- Enpl oyee Conpensation.” After Harris and
Justice obtained a | awer to represent themin this
proceedi ng, each wote a letter upon advi ce of counse
requesting M@ nnis to send hima W2 Forminstead of
the Form 1099-NEC. Those letters are Exhibits O and OO
in this proceeding. Home Wight is an accountant who
works for MG nnis. He produced sanmpl es of checks
witten to actual enployees of MG nnis Coal Conpany.
Their checks are witten on a payroll account, and
t hose checks are acconpani ed by stubs show ng
deductions for inconme tax, Social Security, and other
pur poses.

19. A copy of each check witten to Harris was
i ntroduced as Exhibits A through F;, a copy of each
check witten to Justice was introduced as Exhibits G
through M and a copy of each check witten to Fitch
was i ntroduced as Exhibits S through FF. As previously
i ndi cated, Harris was paid through May 7, 1981, when he
was laid off, and Justice was paid through May 19,
1981, when he was laid off. Fitch was paid through



August 8, 1981, because
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all grading on the road and bench area of the m ne was not
conpleted until that time. Fitch also worked for Stafford
Trucki ng Conpany for 1 nonth after he had stopped working
for MG nnis. During the month Fitch worked for Stafford
he drove a truck which was used in hauling MG nnis' coa
to Island Creek's Gund Mne. Fitch's job as a truck driver
was obtained on the basis of a recommendati on made by MG nni s.

20. Harris clainms that the reason he was not given a
job in MG nnis' No. 2 underground mne after
preparation of the site had been conpleted, was that he
had conpl ai ned about the |ack of brakes on the end
| oader, and had declined to operate the end | oader for
that reason after being asked by McG nnis to operate
it. Justice clains that he was not hired because he
al so conpl ai ned about the | ack of brakes on the | oader
Justice admts that he did operate the end | oader on
| evel ground for 2 days, but he says he declined to
operate it on a hillside or steep grade. Justice
additionally stated that he offered to repair the
brakes hinself, but that the nmechanic, Mrris Booth,
told himit would take too nmuch tine to do so,
particularly since Justice wanted to nove a sl ack
adjuster and Booth said they sometines had to be cut
off with a torch.

21. Harris presented five pictures which he had
personal ly taken of the trailer in which the explosives
were stored for use at the No. 2 Mne site. MGnNNis
did not realize that the pictures had been taken, and
had not seen themuntil they were introduced as
Exhi bits 1 through 5 at the hearing. MG nnis and
Fitch both agreed that the explosives, consisting of
amoni te, permacord, detonators, and bl asti ng powder,
had been stored in a single trailer on an al um num
floor. Such storage of explosives is at least in
violation of 30 C.F.R 0O77.1301(b), 77.1301(c)(6),
and 77.1301(f). Both MG nnis and Fitch denied that
either Harris or Justice had ever nentioned to them
that the expl osives were being stored in an unsafe
manner. Harris and Justice requested that a special
i nspection of the explosives trailer be nmade by NMSHA
pursuant to section 103(g)(1) of the Act, but that
request was not made until July 29, 1981, the sane day
that Harris and Justice filed their joint
di scrimnation conplaint with MSHA. They cl ai ned t hat
they had tried to make conpl ai nts about the poor brakes
on the | oader and the inproper storage of explosives
while they were working at the No. 2 Mne site, but
that they never could get in touch with the appropriate
MBHA of fi ce.

22. MSHA did inspect the No. 2 Mne site on July 30,
1981, the day after Harris and Justice had made the
request for a special investigation, but the inspectors
found no viol ati ons because, by that tinme, only



amonite was stored in the trailer, and the inspector
said that storage of ammonite, by itself, in a trailer
havi ng an al um num fl oor was not in violation of the

mandatory health or safety standards (Exhibit PP).
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23. MG@nnis clains that Fitch was actually in
charge of preparing the No. 2 Mne site and that Justice
and Harris received all instructions and orders from
Fitch, who knew t he nunber of hours they worked. Although
McG nnis found it necessary to explain the construction
plans to Fitch, the actual construction work was perforned
by Fitch, who was acquainted with the required procedures
for moving dirt and arranging it in accordance with the plan

24. Roger VanHoose, an operator of a continuous-m ning
machine at the No. 2 Mne, and Derek Merion, a roof
bolter at the No. 2 Mne, testified that MG nnis
operates the safest mne in which they have ever
wor ked. They both stated that McG nnis readily
consi ders, discusses, and shuts down production any
time there is a problem about safety, and that it has
never been necessary to invoke any kind of grievance
procedures under the union contract in order to get
McG nnis to carry out or performor abide by safety
regul ations or nmaintain a safe mne. There was
i ntroduced as evidence in this proceedi ng as Exhi bit
RR, a list of results of inspections submtted to
McG nnis by MSHA inspectors, and those reports show
that inspections were made at MG nnis' No. 2 Mne on
June 4, 1981, June 10, 1981, July 14, 1981, July 30,
1981, and July 31, 1981, and at no tinme did the
i nspectors ever wite citations for any violations at
the MG nnis No. 2 Mne during those inspections.

| believe that those are the primary findings of fact
whi ch need to be nmade in this proceeding.

The primary issue to be considered is whether MG nnis
Coal Conpany viol ated section 105(c) (1) of the Act when
its president failed to give Harris and Justice jobs in
MG nnis' No. 2 Mne after it was opened.

Before the primary i ssue can be consi dered, however, a
prelimnary question must be resolved. Specifically,
it nust be determ ned whether Harris and Justice were
enpl oyees of McA nnis Coal Conpany or nerely
i ndependent contractors who were hired for a single
construction project, upon the conpletion of which
both Harris and Justice would be considered to have
fulfilled the purpose for which their services had been
sought in the first place. In 30 CF.R [045.2(c), an
i ndependent contractor is defined as "any person
partnershi p, corporation, subsidiary of a corporation
firm association or other organization that contracts
to performservices or construction at a mne."

Harris, Justice, and Fitch are persons who agreed to
perform services and construction at the No. 2 M ne
site. Therefore, they cone within the definition set
forth in section 45.2(c).
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Part 45 was pronul gated for the purpose of enabling NMSHA

to cite i ndependent contractors for violations they commt
at mnes and Part 45 becane effective on July 31, 1980,

and was in effect when Harris, Justice and Fitch agreed

to prepare the No. 2 Mne site in March 1981. Since Harris,
Justice, and Fitch cone within the definition of an

i ndependent contractor, each of them could have been

cited for storing explosives inproperly and for operating
an end | oader with bad brakes.

The Conmi ssion has held in such cases as Consolidation
Coal Conpany, 1 FMBHRC 347 (1979), Kaiser Stee
Corporation, 1 FMSHRC 343 (1979), Monterey Coal
Conmpany, 1 FMSHRC 1781 (1979), A d Ben Coal Conpany, 1
FMSHRC 1480 (1979), and Republic Steel Corporation, 1
FMSHRC 5 (1979), that MSHA nmay cite operators for
violations conmtted by independent contractors.
Therefore, even if the unsafe brakes and i nproper
storage of explosives could be attributed to Harris,
Justice, and Fitch, McG@ nnis Coal Conpany may al so be
cited for those sane violations. Courts have al so held
that operators may be cited for violations comitted by
i ndependent contractors and their enpl oyees.
(Bi tum nous Coal Operators' Association v. Secretary of
the Interior, 547 F.2d 240 (4th Gr. 1977); Association
of Bitum nous Contractors, Inc. v. Cecil D. Andrus, 581
F.2d 853 (D.C. Gr. 1978); and Cyprus Industri al
M neral s Conmpany v. FMSHRC and Secretary of Labor, 664
F.2d 1116 (9th Gr. 1981).

The Conmission held in the A d Ben case, supra, that it
woul d not approve MSHA's citing of an operator for an
i ndependent contractor's violation if MSHA did so
purely for administrative convenience, and in Phillips
Urani um Corp., 4 FVMSHRC 549 (1982), the Conmi ssion
declined to uphold MSHA's citing of an operator for the
i ndependent contractor's violation. Anmong the reasons
for the Conm ssion's refusal was its belief that the
heal th and safety purposes of the Act woul d best be
served by citing the i ndependent contractor who is
responsi ble for the violations of its own enpl oyees.
Al so, the Conmm ssion believed that |arge i ndependent
contractors, like the one involved in Phillips U anium
are in the best position to elimnate the hazards.
Mor eover, the Commi ssion majority said that citing the
operator for the independent contractor's violation
caused the operator to be charged in subsequent civil
penalty cases with a history of previous violations,
for which the operator mght be unfairly charged, just
for MSHA' s administrative conveni ence.

In this proceeding, | believe that the operator
McG nnis, should be cited or held responsible for
unsafe brakes, if any, on the end | oader, because
McG nnis had agreed to obtain the equi pmrent used at the
mne site, and McG nnis had agreed to provide fuel and



mai nt enance for the equi pnent used. Likew se,
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McG nnis had agreed to obtain the explosives, and had
purchased the expl osives fromthe |Independent Powder
Conmpany whi ch supplied the trailer in which the expl osives
were stored. Therefore, McG nnis Coal Company, or the
operator, should have been cited for the expl osive-
storage viol ati ons which occurred.

It has been shown above that McG nnis Coal Conpany was
liable for the violations of the nandatory health and
safety standards all eged by Harris and Justice, but the
qguestion still remaining to be decided is whether
McG nnis Coal Company can be cited for a violation of
section 105(c) (1), when the person alleging the
violation qualifies as an independent contractor under
the definition of an independent contractor given in
section 45.2(c). Section 105(c)(1), in pertinent part,
reads as foll ows:

No person shall discharge or in any nmanner
di scri m nate agai nst or cause to be di scharged or
cause discrimnation against or otherw se
interfere with the exercise of the statutory
rights of any miner, representative of miners or
applicant for enploynent in any coal or other nine
subject to this Act because such m ner
representative of mners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conpl aint
notifying the operator or the operator's agent, or
the representative of the mners at the coal or
other mne of an alleged danger or safety or
health violation in a coal or other mne, * * *
or because of the exercise by such mner
representative of mners or applicant for
enpl oynent on behal f of hinmself or others of any
statutory right afforded by this Act.
Section 3(f) of the Act defines a "person" as: "
i ndi vi dual , partnership, association, corporation
firm subsidiary of a corporation, or other
organi zation," and section 3(g) defines a "mner" as:
"any individual working in a coal or other mne."
McG nnis Coal Company is a person as that termis used
in section 105(c)(1), and Justice, Harris, and Fitch
were mners as the term"mner” is used in section
105(c)(1). Therefore, regardl ess of whether MG nnis
hired Harris, Justice, and Fitch as independent
contractors, those independent contractors were al so
mners within the neani ng of section 105(c) (1), and if
McG nnis Coal Conpany declined to hire Harris and
Justice because they made safety conplaints, or
di sengaged t hem as i ndependent contractors before their
servi ces as independent contractors had been conpl et ed,
because they nmade safety conplaints, MG nnis Coa
Conpany viol ated section 105(c) (1) in so doing.

any
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The Conmi ssion, in Pasula v. Consolidation Coa
Conmpany, 2 FMBHRC 2786 (1980), gave its rationale as
to what nust be shown by a conplainant to establish a
vi ol ati on of section 105(c)(1). The Pasul a decision
was reversed in Consolidation Coal Conpany v. Marshall
663 F.2d 1211 (3d Cir. 1982), but the Conm ssion has
i ndicated in Northern Coal Conmpany, 4 FMSHRC 126 (1982),
and in Phel ps Dodge Corporation, 3 FMSHRC 2508 (1981),
that its Pasula rationale was not changed by the court's
reversal which was based on the court's belief that
t he Conmi ssion had inproperly used certain evidentiary
facts. Therefore, the Pasula test is still applicable
| aw, and according to Pasula (2 FMSHRC 2799-2800):

* * * the conplainant has established a prinma
facie case of a violation of section 105(c) (1) if
a preponderance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the
adverse action was notivated in any part by the
protected activity. On these issues, the
conpl ai nant nust bear the ultimte burden of
persuasi on. The enployer may affirmatively
def end, however, by proving by a preponderance of
all the evidence that, although part of his notive
was unlawful, (1) he was also notivated by the
m ner's unprotected activities, and (2) that he
woul d have taken adverse action agai nst the mner
in any event for the unprotected activities al one.
On these issues, the enployer nust bear the
ultimate burden of persuasion. It is not
sufficient for the enployer to show that the m ner
deserved to have been fired for engaging in the
unprotected activity; if the unprotected conduct
did not originally concern the enpl oyer enough to
have resulted in the sane adverse action, we w |l
not consider it. The enployer nust show that he
did in fact consider the enpl oyee deserving of
di scipline for engaging in the unprotected
activity alone and that he would have di sciplined
himin any event. [Enphasis is integral part of
quot ati on. ]

| believe that the evidence shows that Justice and
Harris engaged in a protected activity. Both of them
clainmed that the brakes were defective on the end
| oader. Fitch, who was the primary equi pnent operator
sai d there was not hi ng what soever wong with the
| oader's brakes, but McG nnis, who al so operated the
| oader at times, candidly stated that while he had no
difficulty in operating the | oader, even on a grade, he
woul d have to admit that the brakes were not as
effective as they m ght have been. Justice is a
mechani ¢, and his testinony about volunteering to nove
the sl ack adjuster sounds very nuch |ike sonething that
m ght have occurred. McG nnis' nechanic refused to |et
Justice performthat work because he felt it would take



excessive time to
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do so. Wiile Fitch clained that a | oader without brakes

could not be operated at all, his efforts to explain why

that was so were unconvincing, and MG nnis' effort to

explain what Fitch was trying to say increased ny belief

that a | oader can be operated with poor brakes if an experienced
operator really wants to pl ease his enpl oyer by doing so.

| believe that Justice, rather than Harris, was the
person who conpl ai ned about the | oader's brakes,
because Harris had no experience at all in operating
heavy equi prent, whereas Justice, on occasion, did
operate heavy equi prent and, for 2 days, did run the
| oader on | evel ground.

On the other hand, | believe that Harris was the person
who conpl ai ned about the inproper storage of
expl osi ves. Justice was quite know edgeable in use of
expl osi ves, and Justice prepared the shots or
supervised Harris and MG nnis in preparing the shots.

Still, it was Harris who nost often obtai ned expl osives
fromthe trailer and brought themto the holes for use
in actual blasting operations. |If Harris had not been

concer ned about the unsafe storage nethods, he woul d
hardl y have had any reason to make five phot ographs of
the storage trailer, particularly since the pictures
were nade before Harris was told that his services were
no | onger needed (Exhs. 1-5).

Fitch and McG nnis both claimthat neither Harris nor
Justice ever conpl ai ned about any unsafe condition, but
they both admtted that a | ot of joking about
expl osives occurred. It nmay be that in the kidding
that existed, both Fitch and McG nnis sinply ignored
t he warni ngs which Harris and Justice expressed.

McG nnis conceded that he was not careful in checking
into the fact that neither Harris, Justice, Fitch, nor
he hinself was a |icensed shot firer. Some of the

evi dence thus supports a finding that Harris and
Justice engaged in protected activities when they
conpl ai ned about unsafe brakes on the | oader and

i nproper storage and handling of expl osives.

The preponderance of the evidence, however, fails to
show that when McGnnis told Harris and Justice their
services were no | onger needed, that he was notivated
inletting themgo by the fact that they had conpl ai ned
about unsafe brakes on the | oader or inproper storage
of explosives. Although both Harris and Justice claim
that they were let go with the understandi ng that they
woul d be recalled to work when the No. 2 Mne began to
produce coal, they failed to show that the work for
whi ch they had been hired remai ned unconpl eted at the
time they were laid off.
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The work which Harris had been performng

consi sted of getting explosives out of the truck, taking
it tothe holes drilled by Justice, and helping in filling
the holes and in firing shots. Harris al so greased
equi prent and obt ai ned supplies, such as fuel, for the
equi prent. Justice conceded that nost of his tine
was used in drilling holes and preparing shots. There
was no dispute by Harris or Justice about the fact that
no drilling or shooting on the surface needed to be done
at the tine MG nnis let themgo. The only work to
whi ch they coul d have been recall ed woul d have been
to a position as an underground miner in the No. 2
M ne after it was opened. Harris was unable to show
that he was qualified to do a single job in the nne
wi t hout taking additional training as an electrician,
and Justice could not have qualified for a roof bolter
wi t hout taking some training. In short, Justice and
Harris were unable to show that McG nnis had any further
need for their services at the tinme they were told that
no work remained for themto do. Mreover, they were
unable to show that all dozer work had been conpl eted
at the tine they left. Consequently, no finding can be
made that McG nnis discrimnated agai nst them by conti nui ng
to pay Fitch for operating the dozer for several weeks
after they had left.

Assum ng that another person reading the testinony in
this proceeding m ght disagree with nmy finding that
Harris and Justice failed to satisfy the second step of
the Pasul a test by showing that their dismssal was
notivated by their having conpl ai ned about unsafe
brakes and i nproper storage of explosives, | shall now
exam ne the evidence to determ ne whether McG nnis
woul d have taken the adverse action of dismssal, or
refusal to rehire, in any event because of Harris' and
Justice's having engaged in unprotected activities.

In the Comm ssion's Phel ps Dodge deci sion, supra, the
Conmi ssion stated (3 FVMBHRC at 2516):

* * * (Once it appears that a proffered business
justification is not plainly incredible or

i npl ausible, a finding of pretext is

i nappropriate. W and our judges shoul d not
substitute for the operator's business judgnment
our views on "good" business practice or on
whet her a particul ar adverse action was "just" or
"wise". * * * The proper focus, pursuant to
Pasul a, is on whether a credible justification
figured into notivation and, if it did, whether it
woul d have led to the adverse action apart from
the mner's protected activities. |If a proffered
justification survives pretext analysis and neets
the first part of the Pasula affirmative defense
test, then a limted exam nation of its
substantiality
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becomes appropriate. The question, however,

is not whether such justification conports with

the judge's or our sense of fairness or enlightened
busi ness practice. Rather, the narrow statutory
guestion is whether the reason was enough to

have legitimately noved that operator to have

di sciplined that m ner.

McG nnis provided several reasons for his failure to
rehire Harris and Justice over the experienced UMM
mners fromhis No. 1 M ne.

(1) There is no doubt but that McG nnis was required
by Article XVIl of the UMM Coal Wage Agreenents of
1978 and 1981 (Exhs. P and R) to fill openings at the
No. 2 Mne by taking mners fromthe panel of mners
fornmed when McG nnis ceased to operate a second shift
at the No. 1 Mne. There was an enl argenent of UMM
mners with seniority rights for transfer to the No. 2
M ne when McG nnis closed the No. 1 Mne entirely
bef ore opening the No. 2 M ne.

(2) The only openings at the No. 2 Mne not filled by
transfer of UMM nminers fromthe No. 1 abandoned M ne
were the positions of an operator of a
cont i nuous-m ni ng machi ne and an operator of a shuttle
car, and neither Harris nor Justice was qualified to
fill either of those positions.

(3) There was never a showing by Harris or Justice
that McG nnis knew that they wanted jobs as underground
mners. Neither of themactually alleged that they were
qualified to fill even the jobs they claimto have
di scussed, that is, roof bolter as to Justice, and
electrician as to Harris.

(4) There is little doubt but that Harris and Justice
coul d have gone to school and coul d have becone
qualified for sonme sort of underground mner's job, but
neither of them specifically discussed with McG nnis
t he actual schooling they would need, and neither got
McG nni s’ approval that he woul d undertake to hire
either of themfor a specific job if they had arranged
to obtain the necessary training. Wile it is true
that McG nnis may inadvertently have m sled them by
sayi ng that he woul d consider them when he had an
opening, McGnnis clains he tells all applicants that
and does consider all applicants in light of their
qual i ficati ons when such openi ngs do occur
If Harris and Justice did work at clearing the site for
the No. 2 Mne solely because they thought they would
be hired for a position at the No. 2 Mne when it was
opened, and even if McGnnis deliberately led themto
think that they would get
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positions in the underground mne, MG nnis' failure
to hire them as underground mners after the site was
cleared was not a violation of section 105(c)(1),
i nasmuch as MG nnis did not refuse to hire themas
underground m ners because of safety conplaints.

One reason for making the foregoi ng conclusion is that
McG nni s does not use end | oaders underground and
conpl ai nts about brakes on surface equi pnent woul d not
have been an over-riding consideration when Harris' and
Justice's lack of qualification is examned in |ight of
McG nnis' obligation to hire UMM niners on the pane
fromthe No. 1 Mne and the highly experienced
unenpl oyed m ners otherwi se available. The sane
consi derati on would al so apply to conpl ai nts about
i mproper storage of explosives, because MG nnis did
not need expl osives to operate his No. 2 underground
m ne since the coal was produced by a continuous-m ning
machi ne whi ch does not rely upon expl osives for
extracting coal. That McG nnis did not need expl osives
after the site had been cleared for opening the No. 2
Mne is indicated in Finding No. 22, supra, where it is
noted that before McG nnis began operating the No. 2
M ne, he had renoved fromthe surface area of the mne
al |l expl osives except some ammonite which, when stored
by itself, was stated by an MSHA i nspector to be
nonhazar dous.

The foregoi ng exanm nation shows that McG nnis' letting
Harris and Justice go and his failure to rehire them as
underground m ners, were decisions based on business
justifications, which were "not plainly incredible or
i npl ausible”. | believe that the preponderance of the
evi dence shows that MG nnis woul d have taken the
actions he did take as to Harris and Justice for the
reasons he gave, regardl ess of whether they had
conpl ai ned about unsafe brakes on the | oader or
i mproper storage of expl osives.

VWHEREFORE, it is ordered:

The conplaints filed by Elmer Harris and O arence
Justice, in Docket Nos. KENT 82-7-D and KENT 82-68-D
respectively, are denied.

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



