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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

RAYMOND FARMER, COVPLAI NT OF DI SCRI M NATI ON,
COVPLAI NANT DI SCHARGE, OR | NTERFERENCE
V. Docket No. WEVA 82-135-D
HOPE CD 82-7
EASTERN ASSOCI ATED COAL
CORPORATI ON, VWharton No. 4 M ne
RESPONDENT
DECI SI ON

Appearances: Raynond Farmer, Big Creek, West Virginia, pro se;
Mark C. Russell, Esqg., Jackson, Kelly, Holt and O Farrell,
Charl eston, West Virginia, for Respondent

Bef or e: Judge Melick

This case is before me upon the conplaint of Raynond Farner
under section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. 801 et seq., the "Act," alleging that the
Eastern Associ ated Coal Corporation (Eastern) discrimnated
agai nst himon Septenber 23, 1981, presumably in violation of
section 105(c) (1) of the Act. (FOOINOTE 1) He seeks one million dollars
i n danages. Evidentiary hearings were held on M. Farner's
conpl aint in Charl eston, Wst Virginia.

In order to establish a prima facie violation of section
105(c) (1) of the Act, M. Farmer nust prove by a preponderance of
t he evidence that he has engaged in an activity protected by that
section and that he has suffered discrimnation or interference
whi ch was notivated in any part by that protected
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activity. Secretary, ex rel David Pasula v. Consolidation Coa
Co., 2 FMBHRC 276 (1980), rev'd on other grounds, Consolidation
Coal Co. v. Secretary, 663 F. 2d 1211 (3rd Cr., 1981).

M. Farner conpl ains herein that the m ne operator
di scrimnated against himby failing to inmediately call an
anbul ance upon his representations that he had suffered chest
pai ns and could not continue working. Mre specifically, Farmer
conplains that 1 1/4 to 1 1/2 hours had el apsed between his first
conplaint to the operator and the arrival of an anmbulance. He is
unabl e, however, to cite any precipitating protected activity in
whi ch he had been engaged that caused the all eged discrimnation
Under the circunstances, even assuning there was in fact evidence
of discrimnation as alleged, M. Farnmer has failed to show that
it was within the scope of section 105(c)(1).

Even if M. Farner's conplaint of a sudden onset of a
physi cal inpairnent could in itself be considered a protected
refusal to work as resulting froma good faith reasonabl e belief
that continuing to work woul d invol ve safety hazards, there is
insufficient evidence in this case of any proscribed retaliation
discrimnation, or interference against M. Farnmer. Pasula,
supra; Secretary, ex rel Robinette v. United Castle Coal Co., 3
FMSHRC 803 (1981); Bradley v. Belva Coal Co., 4 FMSHRC 982
(1982).

The evi dence shows that around 6:20 on the norning of
Sept enber 23, 1981, nine foreman Robert Jarrell was called over
the "trolly phone" and told by the di spatcher that both notor
crews, consisting of four mners (including the Conplainant), had
reported "sick" and wanted a ride outside the mne. When Jarrel
reached the purportedly sick mners, one, Ernie White, said that
he had sonmething in his eye and anot her, Hernman \WAgoner
conpl ai ned that he had the flu. M. Farner conpl ained that he
was beginning to have "chest pains", that his "chest felt like a
heavy wei ght was against it", and that his left armhurt. The
fourth m ner apparently changed his mnd about being "sick" and
decided to go ahead and work. Jarrell apparently becanme angry at
what appeared to be flinsy excuses to get out of work and to
cl ose down the section. It is not disputed that Jarrel
neverthel ess took the three "sick”™ miners out of the mne in his
jeep and that someone called an anbul ance.

The accident report based on information furnished by M.
Farnmer establishes the tinme of occurrence at 6:20 a.m The
records of the Boone County ambul ance authority indicate that
sonmeone fromthe mne called at 6:30 that norning, that an
anbul ance was di spatched six mnutes later, and that it arrived
at the mine at 7:00 that norning. The records further indicate
that the anbul ance was enroute to the hospital at 7:10 a.m and
arrived at Boone Menorial Hospital at 7:37 a.m wth Farner.
Farnmer was admtted for observation and clains that he was told
he had a "light heart attack”. No medical evidence has been
submtted to corroborate his clains.

Wthin this framework of evidence, | cannot find that



Eastern denied or inpeded M. Farner's access to an anbul ance or
to other appropriate medical services. | observe, noreover, that
M. Farner conceded at hearing that if indeed there was truly a

medi cal emergency, there was nothing to prevent him
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fromusing the mne tel ephone and calling for an anbul ance
hinself. | find accordingly that even assum ng, arguendo, M.
Farmmer had engaged in an activity protected by the Act, there is
i nsufficient evidence of any resulting discrimnation or
interference to support the conplaint herein.

Accordingly, the Conplaint is denied and the case D sm ssed.

Gary Melick
Assi stant Chief Adm nistrative Law Judge
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~FOOTNOTE_ONE

1 Section 105(c) (1) of the Act provides in part as foll ows:

"No person shall * * * in any manner discrimn nate agai nst

* * * or cause discrimnation against or otherwise interfere
with the exercise of the statutory rights of any miner * * * in
any coal or other mne subject to this act because such m ner

* * * has filed or made a conplaint under or related to this
act, including a conplaint notifying the operator or the
operator's agent or the representative of mners at the coal or
other mne of an alleged danger or safety or health violation in
a coal or other mne, * * * or because of the exercise by such
mner * * * on behalf of hinmself or others of any statutory
right afforded by this act.



